
MINING  
MARKET 
REVIEW
spRING 2011

GlobAl MARKETs INTERNATIoNAl





Contents
 

IntroduCtIon 3

ProPerty damage and BusIness InterruPtIon  7

rIsk management  11

ClaIms 17

ConstruCtIon 21

dIreCtors & offICers 25

lIaBIlIty 31

marIne 35

sPeCIe 41

sPeCIal ContIngenCy rIsks  45

aCCIdent & HealtH  51

PolItICal rIsks 57

terrorIsm & PolItICal VIolenCe 63

IndonesIan mInIng 67

sustaInaBIlIty 73

InterVIew on m&a and rIsk management 81

dIsaster management  91





IntroduCtIon



IntroduCtIon

� | Willis | Mining Market Review 2011

The passing of 2010 witnessed the global economy progressively climb 
out of the financial crisis. The increasing prices of iron-ore (up 65% 
during 2010) and coal have been fuelled by an expanding construction 
sector. At the same time, however, the looming possibility of a  
double-dip recession continues to cause uncertainty, a fact partly 
illuminated by the high price of gold (up 30% during 2010).

The year started off well for the insurance market – an upturn in 
the global economy and reduced Natural Catastrophe (Nat Cat) loss 
activity were the main drivers in ensuring that 2009 was a profitable 
year. However, 2010 saw a rise of over 30% in Nat Cat losses from 
2009 (excluding the Queensland Floods); with some estimates putting 
insured losses in excess of USD 30 billion, with the Chilean earthquake 
in February contributing an estimated USD 8 billion.

Interestingly, global catastrophe reinsurance rates continued to follow 
the same trend in 2010 as they did in 2009. New mining underwriting 
capacity entered the market, contributing to the ongoing softening 
of rates across most classes of insurance. But, as we highlight in this 
report, insureds still need to demonstrate strong risk management  
to achieve the greatest benefits at this point in the cycle.

So whilst the operational mining market remains well capitalised, 
with available capacity in excess of USD 1.8 billion for operational 
risks, the underwriting and broking community still requires specialist 
knowledge. (All commentary relating to capacity in this report 
excludes Berkshire Hathaway and FM Global). The losses of 2007/8 
are not too far behind us; the events at San Jose in Chile, the tragic 
events at Pike River in New Zealand and, most recently, the floods 
in Australia, all serve as clear reminders as to the perils associated 
with mining. Whilst admittedly facing different day-to-day risks, 
Underwriters and miners alike are stakeholders in the operational risk 
management space and have a common duty to share knowledge to the 
benefit of the industry as a whole.

Too often, the importance of insurance to a mining company can be 
understated. Whether it be for Construction, Operational or Political 
Risk Insurance – and any other class in between – the insurance 
market remains the most competitive form of contingent capital 
which allows a mining company to explore, develop and trade. 
Insurers accept the risk in return for premium payment, thereby 
giving appropriate protection to the Insured’s balance sheet. At the 
same time, the Insured has a responsibility to act as if it didn’t have 
insurance, and so manage its exposure to risk accordingly.

This is often done through an embedded 
Enterprise-wide Risk Management approach 
but, of increasing importance, needs to include 
a clear demonstration of Sustainability and 
support to local and indigenous populations. 
With an ever-increasing focus on the 
environment, mining activities are not only 
expected to be financially and technically 
sound, but must also incorporate and embrace 
the needs of the environment and community. 
We have included an article from Wardell 
Armstrong later in this document which 
focuses on this aspect in greater detail.

As well as that commentary from  
Wardell Armstrong, we have also included a 
piece on M&A and Risk Management from 
Ernst & Young, an analysis on Indonesia  
and an article on Disaster Management.  
These Third Party contributions are intended 
to complement the articles from other areas 
of our business. We trust that this edition of 
the Mining Market Review again provides you 
with a valuable insight and an overview of the 
insurance market and its relationship to the 
Mining sector.

Steve Higginson,  
Mining Practice Leader

Andrew Wheeler, 
Mining Practice Leader



" tHe InsuranCe market remaIns tHe most ComPetItIVe form 
of ContIngent CaPItal wHICH allows a mInIng ComPany to 
exPlore, deVeloP and trade.”
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In our 2010 edition of the Mining Market 
Review, we suggested that the insurance 
market was at the point of moving in favour of 
the buyer, rather than the seller. Whilst we saw 
trading conditions soften over the course of 
2010, we again emphasise that the risk quality 
factor remains a cornerstone for insurers’ 
risk selection. Buyers who can demonstrate 
high quality risk management – or who can 
demonstrate willingness and a commitment to 
enhancing risk management – will generally 
see improvements to their terms and 
conditions in 2011.

The overall softening of rates in 2010 indicates that capacity is still 
satisfying demand. Publications released shortly after the January 
2011 treaty renewal period suggest that negotiations continue to 
favour the buyer rather than the seller. 2011 should therefore witness 
further easing of mining underwriting rates. This is not to say that the 
events in Australia and Chile will not impact the market, but at the 
time of printing it is too early to determine whether these events may 
influence underwriting during the course of the year.

The four key areas that we commented upon in our 2010 edition still 
remain relevant today; bottleneck management, the deployment of 
Natural Catastrophe (Nat Cat) capacity, fluctuating commodity prices 
and Insurer financial strength – are still issues that affect decision 
making from either the buyer or the seller of Insurance. In addition, 
and as explored in a later article, we have seen increasing focus on 
Sustainability and Resource Nationalism, and feel that this will 
become more prevalent and of increasing focus over the next few years.



CoMModity PRiCe
The anticipated super cycle in commodity pricing is partly a 
consequence of a current supply and demand disparity. The credit 
crunch saw demand fall, witnessed by steel mills around the world 
reducing output. The consequent reduction in supply saw numerous 
mines, particularly the most capital intensive and least profitable 
ones, being put into care and maintenance. The recovery in the global 
economy has seen a swift rebound in demand, for example with 
construction in China and India increasing. However, the costs of 
reinstating a mine back to production, and the time taken to do so, have 
seen suppliers struggling to meet the pace of demand. This supply gap 
has yet to be filled. 

The closing of this supply gap has been hampered around the world 
by strikes and bad weather, seen particularly in Queensland where 
recent flooding has caused many mines to suspend operations and 
invoke force majeure. Consequent price inflation to coking coal has 
resulted, with demand shifts turning to the U.S. and other coal sources. 
In addition, the desire to protect against the effects of quantitative 
easing and currency debasing in the G20 economies has compounded 
any increase in demand, by encouraging investors to seek value in 
commodity-backed instruments.

The impact of commodity price rises has significant consequences 
for Business Interruption exposures. With target output increasing 
due to rising commodity prices, there is pressure for machinery to be 
pushed up to maximum tolerance, thereby increasing the likelihood 
of interruption due to machinery breakdown. Equally, the rise in 
commodity prices is ramping up Business Interruption values and 
therefore Maximum Foreseeable Loss (MFL) estimates are rising too. 
Consequently, despite a softening insurance market, buyers need to 
evaluate their limits of indemnity to cover increased exposure. 
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As a result, the top layers of insurance 
programmes – increasingly exposed to MFL 
estimates – are likely to be more expensive 
relative to previous renewals.

NatuRal CatastRoPhe
Nat Cat exposure in 2010 was highlighted by the 
Chilean earthquake which is estimated to have 
cost the (re)insurance market USD 8 billion.  
The impact was felt in the local market with a 
40% – 70% increase in Nat Cat reinsurance rates 
in July. At the time of printing, the recent flood 
events in Queensland and their effect on clients 
and insurers is not clear. The impact of these 
events will unfold during the course of 2011  
and may influence renewals.

CaPaCity
New arrivals, and the reopening of some 
(re)insurers’ mining books, have lead to an 
increase in capacity available to underwrite 
mining risks. In line with this expansion, 
estimated mining capacity has increased 
marginally from USD 1.75 billion to  
USD 1.8 billion. The signs are that capacity will 
remain sufficient but due to the high profile 
that mining underwriting attracts internally, 
underwriting discipline will remain.

suMMaRy
Over the course of 2011, we anticipate relatively 
benign underwriting conditions for mining 
clients, particularly for those in the top 10% 
of risk quality, but this is dependent on the 
consequences of the recent Queensland floods 
and other potential major loss scenarios. 
However, in the longer run, we believe the 
market will remain highly sensitive to the 
frequency and severity of both Machinery 
Breakdown and Nat Cat losses, and will become 
increasingly mindful of the impact of Solvency 
II. We suspect a key feature of the market in 
2011 will be the reassessment of programme 
limits in light of higher Business Interruption 
and Machinery Breakdown exposures as 
commodity prices continue to rise.
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Mining risk management is increasingly having 
to deal with current issues rooted long in the 
past, such as acid mine drainage, whilst also 
having to make provision for the future.  
The requirements of environmental 
management programmes, and mine  
closure legislation, are subject to change.  
Such changes are increasingly determining  
the type of operation and processes available  
to the mining company. 

An example of this would be the inability 
of a new mine to obtain a permit to build a 
cyanidation plant. This forces the mine to 
keep an old, but permitted, plant open to 
process the new mine’s ore some 200km away. 
Consequently, new risks materialise in terms 
of Property Damage, Machinery Breakdown 
and Business Interruption, with transportation 
becoming a key issue in this example.

Those plants that do obtain permits to use 
cyandisation process need to include the 
security risks associated with such process 
and incorporate the risks into the security risk 
management programme. It is not unusual for 
mines to suffer interference from local villager 
incursions into the tailings dams and areas 
around the dams; medical complications then 
experienced by the villagers leads to claims for 
compensation from the villagers concerned, 
often resulting in political interference of the 
mine operations. 

rIsk management

The need to manage risk, and to be seen to be managing risk, has 
become a dominant theme across all businesses. The Mining industry 
has never been ‘risk averse’ and that is unlikely to change. However, 
the unusual situation is that risks posed by the industry, such as 
environmental damage, are themselves the same as those affecting the 
industry and its viability. Hence, broadly speaking, the approach to risk 
management is changing, and the necessity to manage risk is  
being incorporated at all levels. 

The areas of Sustainability and Resource Nationalisation have not 
often been seen as significant risks to manage in the past, but are 
increasingly being discussed as problems occurring now and as a risk 
for the future (as discussed later). The efforts of the major players to 
change a widely held view that, by its nature, mining is not sustainable 
have suffered from the impact of events across the world. Mining, 
in almost any form, is generally thought to be detrimental to the 
environment, and exploitative of sovereign assets.

The Resource Nationalisation risks include security implications both 
politically and locally. Political threats often include foreign mines 
being used as pawns and therefore have high risks of operational 
interference from politicians and government. Local threats include 
land squatters and villagers demanding compensation for both land 
and alleged pollution of the land around the mine site, or illegal 
on-site mining activities of local population. These situations can 
often deteriorate into attacks and thefts, and mining companies 
are therefore often urged to develop security risk management 
programmes to incorporate these risks.

Security risk management programmes also typically include the 
identification and management of risks affecting the mine site in 
general – production and transportation of product, safeguarding staff 
villages or compounds, etc. Experience during the past few years has 
shown an increase in the number of attacks and hostage scenarios in 
the village compounds. In the vast majority of occasions, the taking of 
hostages has led to management relenting and providing access to the 
product storage areas and the subsequent loss of product.

Both buyers and sellers of insurance have become more aware that 
what may have been a relatively straightforward Property Damage 
and Business Interruption claim in the past, may now have a far more 
complex characteristic, and the risk engineering programme must, 
to a large extent, manage this, including a security risk management 
programme to assist in ensuring adequate contingency plans are 
established according to the local security risks and threats. Linked 
to these plans is adequate training of key personnel in order that 
contingency plans may be activated as required without undue delays.

12 | Willis | Mining Market Review 2011
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“ tHe ImPortanCe 
of qualIty rIsk 
management and 
engIneerIng Is stIll, 
and wIll remaIn, of  
tHe HIgHest PrIorIty”
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The importance of addressing strict physical and electronic access 
controls to restricted processing and storage areas in the security 
risk management programme, enable the mine to maintain accurate 
inventories of raw materials, product and the transportation of 
the same. The programme also provides for appropriate screening 
processes of staff entering and leaving product processing areas, 
providing further efficiencies in reducing losses through pilferage  
and/or wastage.
 
Both buyers and sellers of insurance have become more aware of the 
threats posed by flooding, and have taken appropriate steps where 
possible. The risks presented by fire however, have (broadly speaking) 
decreased in line with the amount of timber used in underground mining, 
and the fire loads both underground and on surface have been reduced.

Equipment and supplies logistics to remote locations often incur losses 
from wastage and pilferage en-route to the mine sites. The security 
risk management programme identifies the respective risks of the 
local conditions and logistics routes and provides adequate security 
risk management controls to improve efficiencies of the logistic supply 
routes and chains.

The fluctuating commodity prices are having visible effects 
on operations. The balance between having adequate back-up, 
redundancy, and capital spares, whilst maximising output and return 
on capital employed is an art at the best of times, particularly now. 
With pure cost control no longer being the single focus of operational 
management, the wisdom of a strategy to protect the current (once 
again profitable) assets from risk can be seen.

The security risk management programme takes into account threats 
from natural and allied perils, identifying the specific risks and 
then developing the appropriate risk management processes and 
procedures to manage the risks. Natural disasters and phenomena 
have affected and interrupted mine operations in various remote areas, 
leading to delays in delivery of product and therefore delaying revenue 
and cash flow.

The development of Security and Engineering Risk Management 
Programmes has become increasingly useful for mines in not only 
managing and reducing direct risks, but also in obtaining further and 
improved efficiencies in production and deliveries.

rIsk management
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ClaIms

The mining claims service and loss management capabilities are  
still very much a requirement and focus for the industry to address. 
Claims are, by and large, one of the few tangible products of  
insurance – from a buyers’ perspective, a satisfactory outcome is  
the expected result having previously paid premium in good faith.

The management of large losses can be complicated and, without 
leadership or direction, can (and often does) take on a life of its own. 
A complex claim experience can leave behind frustration, damaged 
relationships and may not eventually meet the expectations of either 
insured or insurer. Perhaps it is worth looking at the process and 
examining what is contributing to the chain in the claim management 
practice, and how it is affecting the insured, broker and insurer alike.

Insurers are there to provide a reliable claims service and manage the 
complexity of large losses. Mining clients are generally sophisticated 
insurance buyers with an array of programmes, including a variety 
of coverages, that are often subject to large self-insured retentions. 
Therefore, from their perspective, there is an expectation that their 
losses will be measured, managed and paid efficiently.

Once the insured has recovered from the immediate impact of a major 
loss, they should expect a proactive response from insurers with a 
comprehensive plan to address a policy response and settlement of the 
loss. The appointment of an experienced loss adjuster is essential,  
with the choice of the preferred adjuster being based on a number of 
factors and not just limited to Mining industry knowledge.

" mInIng ClIents 
are generally 
soPHIstICated 
InsuranCe Buyers 
wItH an array 
of Programmes, 
InCludIng a VarIety of 
CoVerage’s, tHat are 
often suBjeCt to large 
self-Insured retentIons. 
tHerefore, from tHeIr 
PersPeCtIVe, tHere Is 
an exPeCtatIon tHat 
tHeIr losses wIll Be 
measured, managed 
and PaId effICIently."

1� | Willis | Mining Market Review 2011
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But it is not just the adjusters who can 
facilitate the claims management process. 
Denis Smith, of Cunningham Lindsey, 
comments “For some reason, Insurers seem 
to find mining property losses harder to deal 
with than almost any other type of property 
business. Perhaps it is the scale of the losses that 
causes indecision or maybe the complexity of the 
associated Business Interruption? May be the 
tendency to deal with large claims by committee 
plays a part?”
 
There might be some truth in all of these 
reasons but, on reverting to the fundamentals, 
the risk is only a property risk and insurers 
are generally good at dealing with other 
types of property loss. One could argue that 
machinery breakdown on a mine site is still 
just machinery breakdown. A flood is still just a 
flood and a fire still just a fire. “The logistics of 
conducting heavy repairs in remote places will 
always be difficult, challenging and expensive,” 
says Smith, “but the Oil industry often faces 
similar challenges and they and their insurers 
seem to manage with relatively little conflict.”

He continues, “The cause of loss, usually the 
first matter to be investigated, should typically 
be simple enough to establish by a Loss Adjuster, 
without mobilising hordes of experts to remote 
places to produce conflicting reports requiring 
months to decipher. The Mining insurance 
world is certainly smaller than that for Oil and 
Gas, but perhaps they might learn something 
from the Energy Insurers in terms of organising 
Cause investigations.”

 

Effective coverage requires clarity in drafting the policy wording 
that will be relied upon in the event of a loss. The basic coverage is 
generally for property and machinery breakdown, which is then likely 
to be extended in some areas, and restricted in others, to reflect the 
needs of that specific mining operation. It also needs to clearly and 
unambiguously identify those risks which are to be transferred to 
insurers, and those which will remain with the insured. As Mr Smith 
highlights, “This should not be a complicated task for those who practice 
mining insurance as their major subject.”

Within the last 18 months, two of the major adjusting firms have 
responded to some of these issues and each formed a specialist Mining 
Practice. As Mr Smith says, “The great hope has to be that the problems 
encountered by the adjusters will be used to learn lessons and to drive up 
standards of drafting in policy wordings so that clarity emerges as to what 
mining policies do/do not cover and what they should/should not cover” 
– in which case the new adjusting practices will certainly be valuable.

Similarly, high and consistent standards of claims management,  
loss adjusting, Business Interruption accounting and Cause and Origin 
investigation will be useful to all involved. However, Mr Smith points 
out that others also need to contribute, “Insurers and Brokers for their 
part need to learn the lessons that claims throw up. To do so, they should 
ensure that they have knowledgeable staff dealing purely in mining, who 
know what they are doing and can take decisions by reference to their 
own knowledge and ability.”
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awaItIng HeadIng
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CoveRage ChalleNges
The global recession resulted in a reduction in the number of 
construction projects planned and/or delivered. It is estimated that 
throughout the construction industry, over USD 120 billion of projects 
have been delayed, cancelled or postponed, resulting in a reduction 
of opportunities and premium revenue for insurers in the last 6 
months. Reinsurance treaties continue to impose conditions upon 
cedants which challenge standard cover and require negotiation. 
Such conditions include Delay in Start Up, Faulty Design, Guarantee 
Maintenance or Natural Catastrophe areas plus cover relating to high 
risk Civil Engineering such as tunnelling. 
 
One issue being addressed is the interface and transfer of cover from 
one phase to another e.g. hand over from construction to operational. 
Testing and Commissioning periods, in particular the terminology 
used and the clarification as to when the construction phase finishes 
and the operational phase begins, still need addressing. The London 
Engineering Group continues to deliberate over this issue with its 
counterparts in the Operational Energy and Mining Markets. 

Mines with operational underground tunnelling tend to have the 
Tunnel and Galleries clauses imposed. Long sections of tunnel, 
particularly those in difficult ground conditions or those involving 
use of Tunnel Boring Machines, could also see the application of the 
Tunnel Code of Practice (‘TCOP’) condition. One alternative and 
preferred method of addressing this issue is to embrace the TCOP 
within the Construction Contract Conditions and the Contractors’ 
scope of work ensuring full risk management and risk registering by 
the Contractor. This may avoid a TCOP Condition being included in 
the insurance policy.

One area that has been closely monitored by insurers is escalating prices 
in the commodities used in construction projects, such as steel and 
cement. The resulting escalation of contract prices potentially renders 
the sums insured in construction policies to be grossly understated. To 
combat this, and to ensure that insurance policies are compliant with 
key influences like financing, Insurers and indeed Lenders often require 
periodic monitoring of the values to ensure that sums insured in the 
policies reflect the reinstatement cost of the project. 

The use of specialised construction plant and equipment like heavy 
lifting equipment, Tunnel Boring Machines or Draglines still requires 
a specific focus. This area is still only written by selective insurance 
markets. What is key to the insurance of major projects is utilising as 
many consistent markets that will insure the Contract Works alongside 
such Construction Plant and Equipment. This maximises capacity and 
minimises cost.
 

ConstruCtIon

MaRket CoNditioNs
Compared to 2009, 2010 was largely uneventful 
from an Insurance loss perspective, despite 
a number of civil engineering losses that 
occurred around the world. There have, 
however, been Natural Catastrophes (Nat Cat) 
which have had, or will have, an impact on 
market capabilities and conditions over the 
course of 2011.

Market conditions in 2010 continued to remain 
stable, with softening of insurance rates still 
evident in certain sectors. Insurance coverage is 
still being extended, although the recent IMIA 
(International Association of Engineering 
Insurers) conference in Berlin provided 
signs that Insurers are still not prepared to 
extend scope of cover beyond normal levels. 
Underwriting Capacity continues to enter 
the market bringing the global market PML 
capacity to circa USD 2.8 billion on a ‘best-in-
class’ risk basis. 

Regional markets continue to be hungry 
for premium and market share, and show a 
good appetite for most types of construction 
risks, particularly in sectors such as mining, 
which is typically seen as a processing risk 
with little underground exposure. Insurer 
decentralisation is also developing, with further 
regional underwriting authority being granted. 

With regard to underground mining, 
construction underwriters will provide cover 
for the development of shafts to reach the mine 
itself, including the installation of machinery 
but, as most of the exposure is above ground, 
process plant and equipment is treated like any 
other processing plant. Underwriters remain 
particularly focused upon heavy equipment 
such as Draglines, which have tended to 
produce negative underwriting results, whilst 
still looking closely at the physical location, 
quality of infrastructure, loading and unloading 
facilities (particularly in coastal areas) and 
power supply. 
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" tHe mInIng Industry wIll ContInue to see sIgnIfICant 
InVestment, wItH oVer usd 200 BIllIon of estImated CaPItal 
exPendIture on new faCIlItIes In tHe PIPelIne"

The Mining industry will continue to see 
significant investment over the next five years, 
with over USD 200 billion of estimated capital 
expenditure on new facilities in the pipeline.  
This will produce new premium opportunities, 
and allows for market competition to  
be maintained.

We anticipate that mergers and acquisitions 
will continue in the sector thereby producing 
larger corporations and insureds. This may 
result in further consolidation of global 
insurance programmes for small to medium 
sized projects. Present economic indicators 
show that finance for new investments will 
only be available on a selective basis, inhibiting 
the volume of new construction opportunities 
in the immediate future. 
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dIreCtors and offICers

iNvestigatioNs – aRe they CoveRed uNdeR youR d&o PoliCy?
Many policies offer cover for investigations, but coverage triggers may 
vary according to the type of investigation costs that have been incurred: 

•  Regulators can conduct formal or informal investigations prior to a 
formal proceeding commencing;

•  Corporations can conduct their own internal investigations in 
reaction to an allegation of wrongdoing ;

•  Shareholders seeking a derivative claim on behalf of the company 
against the directors and officers are generally required, by law, to 
demand that the Board of Directors authorises the company to file 
the lawsuit. In response to that demand, the Board usually appoints 
a Litigation Committee composed of disinterested outside directors, 
who then conduct an independent investigation of the alleged 
wrongdoing for the purpose of determining if the prosecution of the 
proposed lawsuit is in the best interests of the Company

Reference to investigations in the policy cannot be read in isolation 
and must be viewed in conjunction with other policy terms and 
conditions which actually may limit the cover available, such as: 

• The definition of ‘Claim’; 
•  The policy language relating to Claims against insured’s for 

‘Wrongful Acts’ ;
• The definition of ‘Loss’ incurred by insured.

eXaMPles oF iNteRNatioNal legislatioN aFFeCtiNg d&o 
CoveRage aNd MiNiNg CoMPaNies
1  The Foreign Corrupt Practices Act , 15USC Sections 78dd - 1 and 

78dd-2 as amended by the Anti - Bribery and Fair Competition Act of 
1998 ( Foreign Corrupt Practices Act) (FCPA) of the United States of 
America; and 

2  Bribery Act 2010 coming into force in the United Kingdom in  
April 2011 (Bribery Act): 

In the last 24 months, the issue of how global companies conduct 
themselves abroad in securing contracts has come firmly into focus, 
with record fines under the FCPA, and with the overhaul of  
anti-bribery legislation in the U.K.. We look at the FCPA and Bribery 
Act to see what the implications of this legislation are, and what 
Directors and Officers need to be aware of. 

CuRReNt tReNds 
Following the global financial collapse, an 
inevitable outcome was going to be an increase 
in regulatory and criminal investigations into 
companies and individual directors. There has 
also been an emphasis by the regulators on the 
criminalisation of corporate conduct.  
The idea of targeting individuals for 
prosecution by regulators, such as the 
Financial Services Authority, is based upon  
the belief it has a greater deterrent effect. 
 
Another trend is official bodies, such as the 
Serious Fraud Office and Securities Exchange 
Commission, have been actively encouraging 
self-reporting and whistle-blowing within 
organisations. In the U.S., for example, there 
are actual monetary incentives of a percentage 
of the eventual fine being awarded to those 
who expose the wrongdoers. There has already 
been a USD 1m payment. 

There has also been significant growth in 
trans-border investigations and cooperation 
between regulators from different countries. 

Regulatory and criminal investigations and 
prosecutions raise important coverage issues 
in relation to D&O policies, the least of which 
is whether or not the policy will respond to 
such proceedings. 
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" regulatory 
and CrImInal 
InVestIgatIons and 
ProseCutIons raIse 
ImPortant CoVerage 
Issues In relatIon to 
d&o PolICIes"



FoReigN CoRRuPt PRaCtiCes aCt
The U.S. Foreign Corrupt Practices Act (‘FCPA’) was enacted in 1977, after the results of  
a large-scale investigation by the U.S. Securities and Exchange Commission (‘SEC’) shocked the 
public with evidence that U.S. public companies had spent over USD 300 million bribing foreign 
officials. The FCPA, which prohibits both individuals and entities from bribing foreign officials 
in order to secure an improper advantage for obtaining or retaining business, has two main 
component sections:

1  The first section, made up of so-called ‘anti-bribery’ provisions, is enforced by the U.S. 
Department of Justice (‘DOJ’).

2  The second section, known as the ‘accounting’ provisions of the FCPA, is enforced by the SEC. 
By regulating the commercial activities of any individual acting whilst in the U.S., and extending 
to all U.S. citizens, companies, and any company listed on any U.S. stock exchange, the FCPA’s 
jurisdictional influence extends worldwide. 

While the FCPA was only sparingly enforced during its first 25 years of existence, the past decade 
has shown notably increased scrutiny by federal regulators, providing examples of some large-scale 
settlements, including the following.

 The 2008 Siemens settlement, which produced one of the largest fines on record— 
USD 800 million—imposed by the DOJ. (Further fines of EUR 600 million were levied  
by German authorities).
 After one of its business units was charged with bribing Nigerian officials during the construction 

of a gas plant, Haliburton paid USD 559 million in penalties.
 After BAE Systems was accused of ‘wilfully misleading’ and conspiring to make false statements 

to the U.S. government, it paid GBP 250 million in fines, and was also separately charged in the 
U.K. for unrelated offences. 
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u.k. BRiBeRy aCt 2010
Given the increased FCPA scrutiny of multinational firms in the U.S., 
critics and commentators in the U.K. expressed concern about the 
perception that there was little appetite in the British Government 
for heightened attention to international bribery activities by U.K. 
companies. Apparently in response to this criticism, the U.K. took a 
harsh stance on commercial bribery activities, introducing the U.K. 
Bribery Act, passed by Parliament in April of 2010. 

The Act itself, which is not expected to come into force until April 2011, 
creates four offences: two general offences in relation to the payment 
and receipt of bribes (‘Active’ and ‘Passive’ bribery), an offence in 
relation to the bribery of foreign public officials, and a strict liability 
offence committed through the failure of commercial organisations to 
prevent bribery (‘the Corporate Offence’).

In relation to the Corporate Offence, an organisation will be guilty of 
an offence if an employee, agent or subsidiary commits bribery with 
the intention to obtain or retain business or a business advantage for 
the organisation. The sole defence available to the organisation is to 
show that it had adequate procedures in place to prevent bribery. 

The wording of the Act gives the U.K. government a broader range of 
outlawed activities and remedies than the FCPA in several respects. 
For example, the Act is not limited to bribes paid to foreign officials: 
the Act prohibits the payment of bribes to any individual to induce 
them to act improperly. There is no exception for ‘facilitation 
payments’ as there is under the FCPA.

With the potential for unlimited fines for both individuals and 
entities, penalties imposed under the Bribery Act have the potential of 
exceeding even the landmark Siemens fine, even if in practice the U.K. 
has, to date, been reluctant to award fines on such a scale under  
pre-existing legislation; prior to 2009 no corporate had been 
prosecuted for an overseas corruption offence.

Penalties are severe with a relevant individual guilty of any of the first 
three offences above being liable to a term of imprisonment of up to 
10 years and/or an unlimited fine. Corporations will be exposed to the 
risk of unlimited fines.

The Bribery Act has international reach and an entirely U.K.-based 
business may be held responsible for the acts of its foreign associated 
persons. Organisations incorporated elsewhere but carrying on 
business in the U.K. or employing British citizens should not assume 
they will fall outside the reach of the Act. 

dIreCtors and offICers

However, the severity to which the Act will 
be enforced remains to be seen. Issues have 
already been raised about the lack of clarity 
in the wording – such as to the meaning of 
‘associated persons,’ a term defined as ‘one who 
performs services on behalf of the principal.’ 

There are some additional key differences 
between the FCPA – management has potential 
criminal liability under the U.K. Act, and 
penalties differ. These developments may have 
significant implications for directors sitting on 
boards of U.K. and international companies, 
including those in the Mining sector.

eXaMPles oF PRevious FiNes FoR  
FRaud violatioNs:
 BAE Systems pleaded guilty to a charge 

relating to failure to keep accounting 
records. The company paid approximately 
GBP 30m, a record criminal corporate fine,  
in the U.K. for bribery-related offences,  
which occurred in Tanzania. 

 Steel bridge manufacturer Mabey & Johnson 
voluntarily disclosed to the Serious Fraud 
Office (SFO) its involvement in foreign 
corruption and alleged breach of U.N. 
sanctions. In the first prosecution brought 
in the U.K. against a company for these 
offences, the firm was fined GBP 6.6 million 
in September of 2009.

 Recently the Rio Tinto bribery case 
in China highlighted the exposures of 
directors in foreign jurisdictions. In this 
case four executives have been accused of 
bribery offences and are facing charges of 
commercial espionage.
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d&o iMPliCatioNs.  
aRe suCh FiNes CoveRed? 
An increase in the frequency of investigations 
and proceedings by governmental and 
regulatory authorities against companies and 
firms that trade internationally raises coverage 
issues under standard D&O liability policies:
 
 Some insurers issue specific endorsements 

that include coverage for FCPA actions 
and resulting civil fines. Companies 
with a potential exposure to the FCPA 
should ensure that their policies have the 
appropriate cover;

 Allegations of bribery may trigger an 
assertion by insurers that the fraud 
exclusion common to D&O policies applies. 
Companies should ensure that this exclusion 
is appropriately drafted, so as not to remove 
cover for innocent directors, and that 
the standard for the exclusion to apply is 
favourable – for example ensuring that 
the exclusion will only apply once a fraud 
has been finally adjudicated, and that the 
conduct of one director will not be imputed 
to another;

 Given the nature of a bribery offence, once 
established, public policy may prohibit 
the insurability of the consequences of the 
conduct where such conduct was found to 
have been intentional – even where no  
policy exclusion specifically applies.  
This may give rise to a need for a carve-back 
providing coverage for the defence costs 
incurred in connection with FCPA and 
Bribery Act investigations; 

 Successful FCPA proceedings often lead to 
knock-on shareholder securities class actions 
or shareholder derivative actions against the 
subject company’s directors and officers.
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to tHe rIsk 
of unlImIted 
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lIaBIlIty



lIaBIlIty

There are many liability exposures that face the Mining Industry today. 
Liability for breach of statute includes not only financial penalties but 
also imprisonment. The potential for liability is not just restricted to 
employees, but also the cause to which liability attaches, and can affect 
all the levels of management. There is liability through common law 
actions under cases of environmental harm. 

But there is no question that safety of employees has been a major 
focus for the Mining Industry throughout the past decade. There are, 
though, some clear regional disparities. In South Africa for example, 
the number of mining related deaths has reduced from 288 in 2002 
to 128 in 2010 – a 55% reduction. This statistic mirrors a reduction of 
3019 injuries to 3681 in 2009 (Mining Journal – December 2010 Issue).  
Compare these figures to China where, in 2006, according to the State 
Work Safety Supervision Administration, 4749 Chinese coal miners 
were killed in blasts, floods, and other mining related accidents. This 
figure did however reduce to 2632 in 2009 – China still accounts for a 
third of the world’s coal production, but strikingly forth-fifths of the 
world’s coal mining deaths. 

The challenge for the insurance market is the increasing reliance on 
risk engineering surveys that include sections on Liability exposures 
and help insurers understand the jurisdiction and the exposures in 
which the mine operates.

Historically, the overall underwriting capacity available for mining 
risks is lower than that available to other industry sectors (currently 
the total general liability market capacity stands at around  
USD 2.2 billion). This is particularly significant for underground 
exposure. Underground mining continues to be excluded from 
insurers’ treaty arrangements, meaning that insurers underwrite 
this exposure net to their balance sheets. Consequently, the limits 
purchased for this exposure are lower.

Notwithstanding the generally soft conditions in the liability insurance 
market (rate reductions of circa 10% are common place), events in 
Chile and more recently the mining disaster in New Zealand will 
focus the minds of re/insurers and clients alike. Insurers are likely 
to revisit rates charged for Employers Liability (EL) cover whilst 
clients will review levels of EL cover purchased, particularly for risks 
with underground mining exposure. Thus, at the time of printing, we 
anticipate upward pressure on rates for underground mining.
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The relatively benign environment in the 
reinsurance market has not reduced the 
need to provide good quality underwriting 
information. This requirement is more severe 
in light of the recent mining events: if anything, 
many underwriters are under internal pressure 
to demonstrate enhanced rigour in their 
approach to the underwriting process.

The Mining sector has some difficult risk 
exposures which require particular focus and 
attention. For example, underground mining 
risks in territories where excess workers 
compensation or employers liability are 
included in the General Liability placement 
is just one example. The numbers of workers 
underground, especially at shift change 
periods, is a key exposure requiring disclosure 
to insurers but is another difficult risk profile.

The operational nature and structure of 
many mining facilities where contractors 
are involved also continues to be a major risk 
profile for insurers. Here, the concern is the 
number of different third parties working 
together, thus creating an aggregation of risk 
for Insurers.
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“ tHere Is no questIon 
tHat safety of 
emPloyees Has Been 
a major foCus for 
tHe mInIng Industry 
tHrougHout tHe  
Past deCade”





marIne
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CaRgo
In 2009 our message was simple: it’s a buyer’s market but clients 
should not be drawn into compromises on quality, service and  
financial security. This did not change in 2010. The economic outlook 
has seen a return to growth, greater profitability and increased cargo 
shipments. There is some optimism in the market, but the recovery 
looks to be tentative.

Competition in the global Cargo insurance market remains fierce. The 
same activity which has dominated the market for the past couple of 
years remains: increased capacity, greater competition, new entrants 
and reduced rates. This new global capacity means further appetite for 
underwriting new business at competitive levels.

ClaiMs
In 2010 there were no significant claims; good news for buyers of Cargo 
insurance. The hurricane season did not impact the market greatly, 
with Hurricane Earl only causing minor damage along the eastern 
seaboard of the USA. We did however see a major catastrophe in the 
Gulf of Mexico, which may have a long-term impact. This could become 
apparent for 2011 reinsurance renewals, however the current thinking is 
that limited change is expected.

eleCtRoNiC iNFlueNCes
Buyers of Cargo insurance continue to look for greater operational 
efficiencies through the use of technology. Lloyd’s, through Xchanging, 
are streamlining claims processes to speed up settlements from 
syndicates. This is being piloted in the Marine Hull and Energy markets, 
with planned introduction (if successful) to the Cargo market. 

Clauses
After the introduction of the new cargo clauses in January 2009, the 
Joint Cargo Committee (JCC) has been working on updating the 
specialised clauses (Frozen Food, Frozen Meat, Coal, Commodities,  
Bulk Oil, etc). We expect to see the first draft of these at the beginning 
of 2011. The changes will replicate the general cargo clauses and will 
clarify the wording and coverage provided. Revised Incoterms are 
also expected to be released shortly. However, it appears that a year 
after their introduction, the Rotterdam Rules are still some way from 
achieving the 20 signatures required for implementation. 
 
In summary, it remains a buyer’s market for global marine Cargo 
insurance. With no major cargo-related catastrophe in 2010, and with 
increased capacity, a downward pressure on prices is expected.

marIne
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" tHe eConomIC outlook Has seen a  
return to growtH, greater ProfItaBIlIty 
and InCreased Cargo sHIPments"
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Metals (haRd CoMModities)
The economic recovery has resulted in 
an overall increase in demand for metals, 
particularly from China. This has meant an 
inevitable increase in prices, especially for  
non-ferrous London Metal Exchange (LME) 
traded metals.
 
The emphasis for insurance remains on the high 
limits and capacity required for storage and 
the risk of misappropriation. However, there is 
a strong market for these products and, in the 
absence of any major losses, rates are likely to 
remain low.

With the world slowly moving out of recession, 
the insurance markets continue to view 
commodities as an attractive opportunity. 

marIne

CoMModity tRadiNg
Perhaps more than usual in an average year, we have seen a number 
of factors, including good old fashioned harvesting results, combining 
to create a volatile market place. This contradicts the underlying 
fundamentals of speculative interest, seasonal impact, environmental 
upheaval and political motivation.
   
As a result of the global economic downturn, we saw the prices for many 
commodities fall dramatically. The relatively modest exposure in Asia 
has certainly been a factor for the revival for certain commodities.  
Even with China trying to avert an overheated economy, its impact  
on the world’s raw material’s markets remain undeniably strong.

Climate continues to have a far-reaching impact, causing sudden price 
hikes and unforeseeable volatility as the recent Russian wheat export 
bans and the impact on cotton prices following the flood in Pakistan 
amply demonstrate.
 
Aside from the niche companies, many smaller-sized firms have ceased 
trading during the financial crisis. This has left the larger trading 
companies to buy up competitors, and diversify into the ownership of 
fixed assets such as refineries and mines. This provides them with a 
consistent supply of product without having to trade through the usual 
markets. The banks have an increasing influence, many of whom are 
now entering the commodity fields by providing cash for goods using the 
monetisation model.

Companies seeking to gain the competitive edge are looking to more 
sophisticated financing options. Further interest is from hedge funds 
seeking to move away from higher risk financial instruments to 
counteract the impact of reduced margins.
 
In insurance terms, we have seen a shift away from temporary FPSO 
storages towards more regular trading volumes. In spite of the relatively 
depressed price levels compared to the peaks registered in 2008, this 
class of insurance still attracts insurers’ attention: high insured limits 
are maintained but the perceived good loss experience in this class has 
resulted in a highly competitive market for this commodity. 

" ComPanIes 
seekIng to gaIn 
tHe ComPetItIVe 
edge are 
lookIng to more 
soPHIstICated 
fInanCIng 
oPtIons" 
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sPeCIe 

Uncertain and unequal growth in the world’s economies has meant  
a volatile and difficult year for producers of the world’s most  
precious resources. 
 
Diamonds and precious coloured stones, such as emeralds, rubies 
and tanzanite, have seen the beginnings of growth again after an 
indifferent, even difficult year in 2009. However, global trading 
remains cautious and unpredictable. The highest demand for stones, 
especially diamonds, continues to come from China, India, and the 
international high-net-worth market – where large and important 
stones are selling well – both at auction, and in luxury salons. In stark 
contrast, smaller retail jewellers, especially in the U.S., are suffering 
from a lack of consumer confidence. 

This means that precious stone producers have adopted a cautious 
approach to bringing production back up to speed. Nevertheless, 
diamond and coloured stone production values have increased, 
with production of diamonds likely to substantially exceed the 2009 
production figure of 124.8 million carats.

Rising and record gold prices have been constantly in the news in 2010 
with investors continuing to look to gold as a safe haven in uncertain 
times. This unprecedented activity has prompted the reopening of  
JP Morgan’s gold vaults – not used since the 1990s – and even an ATM 
for bullion in Dubai, and such interest means that Specie insurers have 
seen bullion shipments increase both in number and in value. 

However, it is demand in other precious metals from the Platinum Group 
Metals (PGMs), driven largely by the continued growth of the Chinese 
economy, that continues to drive the prices for platinum, palladium and 
rhodium and other important industrial metals such as copper.

The return of demand and increasing raw material prices mean that 
the Specie insurance market has seen increasing activity and rising 
sums insured, but because the market still has plenty of capacity, rates 
are competitive for high value PGM mining and Specie risks. Indeed, 
rate reductions are standard for high quality, claims free, business from 
reputable insureds.

In such a highly competitive insurance market, mines and precious 
mineral producers should be wary of purchasing coverage purely on 
price, and should ensure that their brokers are capable of delivering a 
complete service. Claims teams experienced in high-value, high-risk 
mining and precious metals and stones are few and far between, and 
procurement based solely on price can be a risky strategy if a complex 
loss occurs and is not paid or promptly serviced.
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" tHe return of demand and 
InCreasIng raw materIals 
PrICes mean tHat tHe sPeCIe 
InsuranCe market Has seen 
InCreasIng aCtIVIty and rIsIng 
sums Insured" 
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ContIngenCy 
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PReMiuM tReNds
Throughout 2009/2010, premiums remained largely stable. 
Underwriters’ ratings for Latin America have been influenced by the 
growing trend in the number of Express Kidnaps. Both Mexico and 
Venezuela continue to show alarming numbers of kidnaps. However, 
this has been somewhat off-set by falling premiums from Colombia 
following reduced FARC activity. Pakistan has seen a 40% increase 
in the reported number of Kidnap for Ransom cases and, as such, has 
attracted higher premiums.
 
The most significant market change has been the development of 
Piracy specific coverage and the continued threat posed to maritime 
clients operating in the Gulf of Aden, Indian Ocean, Malacca Straits, 
Nigerian coastal areas or in certain Latin American ports.

sPeCIal ContIngenCy rIsks 

" durIng 2010 we HaVe seen a numBer 
of kIdnaP for ransom (k&r) 
InCIdents InVolVIng emPloyees 
from mInIng and exPloratIon 
ComPanIes"

The nature of mining and exploration entails 
that employees will be located in remote and 
hazardous regions of the world. With the 
continued increase in demand for commodities, 
it is an unavoidable consequence for mining 
companies that to meet this demand, more and 
more employees will be exposed to the risks 
associated with working in these areas. 
 
During 2010, we have seen a number of Kidnap 
for Ransom (K&R) incidents reported in the 
world media involving employees from mining 
and exploration companies. Those working in 
extractive industries are considered targets 
not just because of the remote locations of 
work sites, but also due to resentment from 
local communities at perceived profiteering at 
the expense of indigenous people. This risk is 
compounded by a perception of wealth for those 
connected to large companies operating in this 
sector and the value of the product in which 
they deal.

The market is unchanged since 2009 in terms of 
insurers offering K&R cover. Hiscox continues 
to be the dominant K&R insurer with a market 
share of approximately 60% followed by Chartis 
with an approximate market share of 20%. Both 
Travelers and QBE have increased their market 
shares with each market benefiting from having 
developed successful piracy products.
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nigeria

Venezuela

mexico

India

Pakistan

afghanistan

Iraq

Philippines 

Colombia

Brazil kenya

Honduras

nepal

malaysia

Bangladesh

yemen

Haiti

ecuador

ContentIous regIons
toP 20 CouNtRies iN aBsolute teRMs By NuMBeRs oF kidNaPs
(Source: Control Risks As at 15 September 2010) 

1. NigeRia 10. BRazil

2. veNezuela 11. keNya

3. MeXiCo 12. hoNduRas

�. PakistaN 13. NePal

�. iNdia 1�. Malaysia

6. aFghaNistaN 1�. algeRia = BaNgladesh

7. iRaq 16. yeMeN

�. PhiliPPiNes 17. haiti

9. ColoMBia 1�. guateMala = eCuadoR

Latin America continues to be the area of most K&R activity, but Nigeria has moved up the rankings following the 
number of incidents carried out against Western oil and gas interests in the Niger Delta region. The number of 
kidnappings in Pakistan and India continues to increase, while the Philippines has made a reappearance in the top 10.

" tHose workIng In extraCtIVe IndustrIes are ConsIdered 
targets due to resentment from loCal CommunItIes at 
PerCeIVed ProfIteerIng at tHe exPense of IndIgenous PeoPle"
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CoNsideR the FolloWiNg sCeNaRio:
It is late Friday afternoon and in your 
capacity as CEO of a mining and exploration 
company you have just finished a 
successful conference call with your major 
institutional investors. Thoughts have 
turned to a relaxing weekend when the 
phone rings. It is the regional manager  
from your West Africa Headquarters.  
A member of his management team has been 
kidnapped. Information surrounding the 
event is limited other than the gang who 
perpetrated the kidnap have demanded, 
through the local media, USD 3 million for 
safe release. The regional manager wants to 
know who is going to manage the situation, 
who is going to liaise with the family and 
how should he deal with the media who  
are camped outside his office building. 

sPeCIal ContIngenCy rIsks 

Risk ReduCtioN, Risk tRaNsFeR, Risk MitigatioN
In order to ensure that a company is adequately protecting its most 
important asset, being its employees, minimising the threat of a kidnap 
to employees cannot be done through risk transfer (i.e. insurance) alone. 
A comprehensive, integrated and holistic approach to kidnap exposure 
of risk reduction, risk transfer and risk mitigation will enable a company 
to meet its duty of care towards employees.

  

Risk Transfer  
Insurance  

Risk Mitigation  
Crisis Management 

 
Risk Reduction  
Prevention  
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In any incident involving employees, the priority is their safety and 
during a kidnap situation this will always be the main consideration. 
However, in practice as illustrated opposite, due to the complex 
nature of kidnap events, there are numerous decisions to be made 
and the different parties involved can complicate the primary goal of 
preserving life. A company will be faced with questions from the family, 
other employees and the media. In addition, various agencies and 
organisations will need to be liaised with and managed in order to seek 
to ensure a swift and successful release is achieved as soon as possible. 
It is strongly advisable that those companies exposed to the threat of 
a kidnap frequently review and test procedures for dealing with an 
event. For example; members of a crisis management team responsible 
for coordinating response to a kidnap need to be identified, have roles 
explained and appropriate training given. Reporting procedures and 
incident management, involving regional offices and headquarters, 
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(Source: Control Risks)

Freed - 49%

Rescued - 37%

Death - 9%

Escaped - 5%

KIDNAP OUTCOMES UNINSURED
You assume financial and emotional Consequences

KIDNAP OUTCOMES INSURED
Seek expert advice to proactively address the risk and 
mitigate the impact.

Freed - 95%

Other - 4%

Death - 1%

 

should be clarified. Consideration should be 
given to how a company will liaise with various 
organisations, including the media, governments 
and law enforcement agencies. In addition, a 
company will have to be prepared to assist the 
family of a kidnapped employee throughout the 
incident and during the aftermath. 

A detailed analysis by a company of how they 
will respond to a kidnap, combined with 
appropriate prevention training for exposed 
employees (e.g. security briefs, awareness 
training, hostage survival), will reduce the risk 
of kidnap but also, in the event of an incident, 
mitigate its impact. 
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aCCIdent and HealtH 

the ChalleNges
Mining companies traditionally operate in 
demanding geographic environments, placing 
a focus on complex risk management strategies 
such as due diligence, contingency planning 
and adherence to international Health and 
Safety standards. Often, due diligence and 
health and safety procedures have been 
inextricably linked to a company’s most 
essential asset: its workforce. 

Operating in often remote environments 
increases the risk of accident, contracting 
disease or a medical condition, all of which 
require comprehensive and often immediate 
attention. This has recently been furthered 
by a need for solutions that address security 
issues and threats to the workforce, which – if 
mismanaged – can affect a client’s operational 
ability, and ultimately, its reputation.

To achieve such a successful risk management 
strategy, companies have traditionally turned 
to the insurance industry and brokers for 
the comprehensive personal accident and 
medical expenses solutions, which their 
workforce have come to expect as part of their 
employment benefits. 

the tRaditioNal ResPoNse
Insurers and brokers have responded with bespoke insurance solutions 
covering Personal Accident, Illness, Life and Emergency Medical/
Evacuation and Repatriation. 

Bespoke Personal Accident insurance solutions generally operate on 
a worldwide basis including high risk territories, providing benefits 
with varying sums insured to reflect the Insured Person’s type of 
work, career and remuneration levels. Benefits are paid on a lump-
sum basis (either fixed amount or multiple of salary) and include 
Accidental Death, Permanent Total Disablement, Loss of (Function 
of ) Limbs and Permanent Disablement in accordance with a Scale of 
Compensation. Upon request, benefits have been extended to cover 
Permanent Total Disablement and Death as a result of Illness. Cover has 
generally operated on a 24-hour basis either during the course of their 
deployment, or on a global basis including business or holiday travel.
 
A core requirement for all insurances has been the access to Emergency 
Medical Expenses cover, combined with Medical Evacuation and 
Repatriation services – these being provided by certified Emergency 
Medical Assistance companies with access to an international network 
of (air) transportation companies, hospitals and medical consultants. 
This benefit insures medical and evacuation/repatriation expenses 
incurred by an Insured Person outside their home country as a result of 
an accident and illness. Policies have successfully covered emergency 
cases both in the Western Hemisphere as well as in remote areas and 
war zones in sub-Saharan Africa, Iraq, Afghanistan and offshore in the 
Persian Gulf. 

Owing to their bespoke and specialist nature, the Personal Accident 
products generally provide cover for:

• Locally recruited staff;
• War and Terrorism perils;
• Tropical diseases;
• In the case of death: Repatriation of mortal remains including 

funeral expenses;
• Emergency Political Evacuation and Repatriation.
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ReCeNt eNhaNCeMeNts
Increasingly, mining companies are facing 
security risks, ranging from an explicit 
threat made to an employee to the impact 
of terrorist attacks, sabotage or natural 
disasters in an area where their operations 
are located. These risks often precede 
an actual ‘incident or event’ under an 
insurance policy, making it impossible 
to claim and thus leaving clients to seek 
solutions outside of an insurance.  
Whilst these outside solutions are 
available, they come at extra costs both 
financially and in terms of integrating 
these solutions to the overall risk 
management strategy.

The last two years have witnessed the emergence of new Lloyd’s 
syndicates and corporate insurance carriers offering Personal 
Accident cover.  

This trend has naturally resulted in more competition for market share 
and has had a positive effect on pricing which benefits the clients as 
premiums have become more competitive. It has also increased the 
need for diversification, such as carving out specialty niches of cover  
or working with brokers to develop bespoke product solutions. 

Unless a major loss occurs on the scale of the September 11 attacks with 
a large loss of life, a ‘controlled softening’ of rates in the market could 
be expected for the foreseeable future.

Markets continue to offer worldwide cover but the international 
sanctions regime of the United Nations, European Union and the 
United States is increasingly restricting placements into affected 
territories – especially placements with an Iranian or North Korean 
exposure. Willis is monitoring these developments very closely.

Pre-Incident 
Risk 

Management

Emergency 
Crisis 

Management

Personal Accident 
and Medical  

Expenses Insurance
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health CaRe iNsuRaNCe iN suB-sahaRaN aFRiCa
Gaining access to Health Care has become one of the worlds greatest 
achievements of the last century for Westernised economies. Generally 
speaking, with the exception of the United States until recently, the 
cost of health care in developed countries has been assumed by the 
State or by private health care insurance institutions. 

Elsewhere, the majority of people in developing countries have to pay 
for their own medical care. This creates a fundamental barrier to lower 
GNP countries. For example, the Democratic Republic of Congo’s 
annual average income per capita is USD 120, and approximately 
90 per cent of health care expenditure comes directly from these 
household’s disposable income.

a stRoNg develoPMeNt iN the health iNsuRaNCe seCtoR 
In many African countries, there is no social security system in place 
which covers ‘workers health care costs.’ Employers in the private 
sector are therefore arranging private health care insurance policies 
for the benefit of their staff and families. Third party intermediaries 
have been created in order to simplify the payment structure for 
their clients – thus avoiding the need for patients to bear this cost 
themselves. Further, in 2003 some health care insurance companies 
took a decisive step forward in Africa, making it possible for the 
payment of AIDS treatment. Development is ongoing, with the market 
for retirement and pension products constantly growing, in spite of 
some cultural reticence.
 
Providing access to health care will be one of the greatest challenges 
facing companies and world nations at the start of the 21st century. 
According to some economists, this type of cover is possibly a 
fundamental factor which could contribute towards economic growth. 

Health care insurance in Sub-Saharan Africa 
compiled by Gras Savoye, Paris. 

aCCIdent and HealtH
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PolItICal 
rIsks



Risks to MiNiNg CoMPaNies
Traditionally, political risk has meant risks created by the action or 
inaction of governments, such as expropriation. However, national 
governments are no longer the only, or in many cases, the primary 
source of political risk for mining projects. Political risk can also stem 
from local governments, international and local NGO’s, community 
groups, local competitors or any other group advancing political 
objectives. Likewise, rather than an outright confiscation of a foreign 
investor’s assets, investors are more likely to witness a more indirect 
form of government intervention known as ‘creeping expropriation’. 
This refers to state conduct that substantially deprives a foreign 
investor of the use or benefit of their investments, even though  
formal legal title may continue to be vested with the investor.  
Such expropriation could take the form of the imposition of a punitive 
tax regime that is applied selectively against the foreign enterprise and 
which is not applied to local companies. Indeed, taxes and royalties in 
the Mining sector have become a major issue. 

In 2006, the Mongolian government hastily passed a windfall profits 
tax. This was designed to allow the state to benefit from historically 
high copper and gold prices, but instead, set the stage for acrimonious 
negotiations with the Oyu Tolgoi developer, Ivanhoe Mines Ltd of 
Canada. Fears that the Mongolian state would lose out on the benefits 
from the USD 4billion Oyu Tolgoi project led the government in 2006 
to pass a law requiring the state to take 34% of any deposit.  
Debates over the state share and the windfall profits tax followed, 
throwing investors into a state of uncertainty and freezing projects 
during the peak of the commodity boom. The windfall profits tax did 
not apply to ore smelted in Mongolia, but Ivanhoe argued that building 
a smelter would raise its capital and investment costs prohibitively. 
The windfall profits law assessed a 68% tax on copper above USD 
2,600 a tonne and gold above USD 500 an ounce. Ivanhoe’s partner 
Rio Tinto, and the Mongolian government, have since reached an 
agreement and under the current proposal, the windfall profit tax will 
be abolished on 1 January 2011. Under the new deal the government 
gets a flat 34% stake in the Oyu Tolgoi project and other mines. It 
can raise that share by 50% after 30 years once the two miners have 
recouped their initial investment of USD 4billion. This change in 
political priorities, however, only came about following the election 
of the Mongolian People’s Revolutionary Party which then placed 
a higher priority on developing Mongolia’s mineral resources and 
reopening negotiations with Ivanhoe and Rio Tinto. 

PolItICal rIsks

iNtRoduCtioN
The Mining industry is quite possibly one 
of the most vulnerable to Political Risks in 
Emerging markets. Due to its importance 
to host economies – mining projects can 
potentially represent over 10% of GDP in the 
country of production – these projects can 
easily become flash points for nationalist 
debate and a change in government policy 
that can lead to expropriations, licence 
cancellations and contract ‘reviews’. 

With commodity prices expected to remain 
robust, more mining companies see their 
future inextricably linked to Africa, Eastern 
Europe, Latin America, Southeast Asia and 
other ‘new frontier’ regions. As a result, the 
words ‘political risk’ are rolling off the tongues 
of mining executives and lenders with ever 
more frequency. Companies need to conduct 
a comprehensive assessment of their political 
risk and take steps to adequately mitigate  
these risks. 
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Similar tax issues arose in Zambia. However, 
in the face of opposition from mining 
companies who argued that such a tax would 
prohibit further foreign direct investment, 
the Zambian government have now promised 
not to reintroduce the windfall tax. However, 
Zambians still feel that they are not benefiting 
from their ‘birth rights’ and changes to the tax 
regime could still occur.

The credit crunch has clearly demonstrated 
that western markets are just as risky, and they 
are just as exposed to risks of weak corporate 
governance and political interference. 
Proposed changes to the mineral tax system 
in Australia, long a mainstay of world iron-ore 
output, are among factors spurring miners 
to diversify to other regions. The Australian 
government have since backed down on the 
so-called ‘resource super-profit tax’ – since 
renamed the Minerals Resource Rent Tax 
– following intense lobbying by the major 
mining companies thereby reducing the  
profit-based mining tax from 40% to 30% and 
the rate at which the tax will kick in being lifted 
from 5% to some 12%. The original proposals 
seriously threatened future investment; a 
number of investments were suspended in 
the wake of the tax announcement and stocks 
in major resource companies were hit. At the 
moment, the levy only applies to coal and 
iron ore resources but it raises the possibility 
of further changes to the tax rate across the 
Mining sector.

" PoVerty and growIng  
InCome dIsParItIes Can  
also fuel CIVIl dIsturBanCes 
and ConflICt"

 



tyPes oF PolitiCal Risk iNsuRaNCe  
FoR MiNiNg PRojeCts
Political Risk Insurance is available to, 
amongst others, contractors, investors and 
lenders of mining projects and can be used as 
an effective risk management tool to mitigate 
many of the risks inherent in mining projects.

CoNFisCatioN, eXPRoPRiatioN  
aNd NatioNalisatioN
(iNCludiNg liCeNCe CaNCellatioN)
Confiscation, Expropriation and 
Nationalisation (CEN) insurance forms the 
central pillar of cover, offering protection 
against acts of a foreign government that could 
deprive the project sponsor of its ownership 
or equity in the project company, its right to 
extract the resources, remove the extracted 
materials, or use its equipment to operate the 
project facilities. This can include cancellation 
or termination of any concession or operating 
agreement provided to the project company, 
forced abandonment of the project, selective 
discrimination by the host government as 
well as forced divestiture of the project assets. 
Cover for ‘creeping expropriation’ which 
is a series of acts over a period of time that 
ultimately have an expropriatory effect can 
also be provided.

eMBaRgo
Cover can be provided to protect the project 
company against the introduction of any law, 
order or decree including the cancellation or 
non-renewal of any valid import, export, or 
transit licence which prevents or delays the 
import or export of goods and services into 
or out of the host country. This is particularly 
relevant to recovered commodities that are to 
be exported for overseas refining or sale.

PolItICal rIsks
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soMe ReCeNt MiNiNg PolitiCal Risk iNCideNts.

dRC
Termination by the government of the Democratic Republic of Congo 
of its copper and cobalt mining contracts with First Quantum Minerals 
Ltd for the IFC-back Kingamyambo Musonoi Tailings (KMT) project, 
following a review of 61 mining contracts. The review was launched in 
2007 by the Congolese government in efforts to boost the country’s 
revenues from the Mining sector and bring contracts in-line with 
international minimum standards. The government cited issues such 
as non-payment of royalties and a failure to adhere to an agreed time 
table as reasons for the cancellation. The seizure was First Quantum’s 
latest problem in an escalating fight with Congolese government.  
The company, which has invested USD 1billion in its Congolese 
facilities, alleges that Congo took the Frontier mine in retaliation for 
First Quantum’s move to challenge the government’s ‘illegal’ seizure, 
and resale of its stake in another nearby copper project, Kolwezi.

Similar problems were faced by Freeport McMoRan in relation to the 
Tenke Fungurume copper project in the Katanga Province. This has 
been fraught with problems when the Congolese government said 
Freeport had failed to meet the requirements of its mining licence 
review. This has since been resolved.

south aFRiCa
Uncertainties have grown since the Black Economic Empowerment 
(BEE) initiative led to legislation requiring 26% of mining enterprises 
to be owned by historically disadvantaged South Africans by 2014.

guiNea
In 2008 the exploration and mining rights to Simandou blocks 1 and 
2 were expropriated by the mines minister during the rule of former 
president Lansana Conte – who died in December 2008 and was 
replaced by a military junta in a bloodless coup, and subsequently 
awarded to BSG Resources and Vale. Rio Tinto now have been given 
until February 2011 to formally relinquish its rights to the two blocks 
at Simandou or risk losing its remaining stakes in the project. 

seNegal
South African iron-ore miner Kumba Iron Ore Ltd initiated legal 
proceedings against the Senelgalese government in 2007 for a breach 
of a mining licence agreement. Kumba was exploring the Faleme  
iron-ore deposit in the country but mining rights were subsequently 
given to ArcelorMittal.
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PolitiCal violeNCe
Political Violence protects against losses 
resulting from damage or destruction of 
project assets due to events such as War, 
Civil War, Riots, Strikes, Civil Commotion, 
Sabotage, Terrorism, Insurrection, Rebellion, 
Revolution, Coup d’etat or Malicious Damage. 
It is also possible to cover the resultant 
Business Interruption following a physical 
damage event.

CuRReNCy iNCoNveRtiBility/ 
eXChaNge tRaNsFeR 
Cover can be provided against the inability of 
the project company to convert local currency 
into freely convertible currency such as 
U.S. dollars or the inability to transfer hard 
currency funds out of the host country for the 
purposes of remitting revenues or profits back 
to the project’s sponsors and/or to service its 
debt service obligations. Situations where the 
project company is unable to make a deposit 
due to a government action can also be covered 
where currency cannot be remitted following 
the cancellation of a permit allowing the 
project company to hold off-shore accounts.

BReaCh oF CoNtRaCt
This covers the breach of specific contracts 
by host governments such as a joint venture 
or production sharing agreements, or 
off-take contracts where government or 
state-owned entities are off-takers of the 
resources being produced. This may take the 
form of Arbitration Award Default which can 
sometimes be extended to include Arbitration 
Frustration or Denial of Justice type covers. 
Where sovereign guarantees are issued to 
cover the performance obligations of the  
off-taker, non-honouring of the guarantee  
can also be provided.

" faIlure to address 
soCIal and 
enVIronmental 
ConCerns ProPerly 
Can exaCerBate 
tensIons wItH loCal 
CommunItIes, damage 
tHe rePutatIon of 
ProjeCt sPonsors and 
lenders and result In 
Huge losses" 

 





terrorIsm 
& PolItICal 
VIolenCe



terrorIsm
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geNeRal MaRket oveRvieW
Despite indications in early 2010 that the terrorism insurance market 
had bottomed out, we are still seeing a decline in rates. This can be 
attributed to a number of factors, but is primarily due to over capacity 
in the market. In 2010 we saw a number of new markets writing 
terrorism business. This new capacity was somewhat tempered by 
the decrease in capacity by some of the larger terrorism underwriters. 
Also the predicted increases in the cost of underwriter’s reinsurance 
treaties did not materialise.
 
In 2010 the terrorism market saw more claims activity than in 
previous years with a number of significant losses being reported. 
Some of the more notable events include a Russian hydroelectric plant 
and riots in Thailand, the two of which contributed an estimated half a 
billion dollars.
 
With these points considered, the overall capacity in the standalone 
market is still estimated at around USD 175 billion. 
 
Whilst the core of the terrorism market is focussed on property 
damage and business interruption coverage, there has been an 
increasing interest in liability and employers liability terrorism, 
as multinational companies face concern over gaps in cover where 
terrorism is often excluded. To a lesser extent, buyback for Nuclear, 
Biological and Chemical terrorism has also increased, although this 
has not developed at the same pace as other terrorism products, 
mainly due to a lack of reinsurance capacity and the very limited 
markets available that can write this business. David Guest, the 
terrorism class underwriter at Hiscox, commented on the way in 
which the mining terrorism market has developed

“ New discoveries are taking our mining clients into less familiar 
territories and are being forced to manage less familiar  
‘above ground’ issues. 
 
We are looking to deal with clients who try and manage and mitigate 
these risks. Security risks, social and reputational issues can all impact 
on the broad political violence cover we write. 
 
Strikes, riot and civil commotion are common in certain areas.  
In others, changes of government and subsequent policy changes  
can lead to increased risk”.

 
Due to the nature of the exposure, underwriters are increasingly 
requiring more detailed underwriting information particularly in 
relation to security.

teRRoRisM aNd PolitiCal violeNCe 
aCtivity iN the MiNiNg seCtoR
2010 witnessed some activity within the 
Mining sector for Terrorism and Political 
violence. Incidents arose from activities 
connected to pay disputes and work force 
conditions, or localised opposition to mining 
operations. Geographically, some of the 
regions which have shown activity include:
 
Colombia: Albania, La Guajira. FARC rebels 
sabotaged machinery at the El Cerrejon coal 
mine. Despite incidents such as this, there  
has been a marked fall in guerrilla violence  
in the northeast province of Antioquia.  
The region has a history of FARC and ELN 
guerrilla activity, but the ELN has now been 
pretty much eliminated from the region, and 
the FARC has been weakened by the death of 
its main commander. However, the FARC is 
still launching attacks, although perhaps not 
of the magnitude of the past. Although there is 
an overall decline in activities, there has been a 
resurgence in new paramilitary groups such  
as Rastrojos, Urabenos and Paisas.
 
Peru: There have been a number of recent 
high-profile attacks by Shining Path rebels, 
which presents a threat to the Mining sector. 
The government is overhauling its  
counter-insurgency strategy effort with a 
government proposal to augment current 
funding by future mining tax revenues. 
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Democratic Republic of Congo (DRC): 
The Democratic Forces for the Liberation of 
Rwanda (FDLR) are becoming an increasing 
threat within eastern Congo, posing  
an increased risk to mining operations.  
In February 2010 the FDLR rebels attacked 
a mining site in Nkumwa, Maniema, killing 
two soldiers, taking 50 civilians hostage and 
stealing a tonne of cassiterite.

Niger: For the first time, Al-Qaeda in the 
Islamic Maghreb (AQIM) group expressed a 
view that uranium mining represents a theft 
of Muslim resources, alongside oil and gas 
extraction. This signifies the group’s shift in 
focus southwards to mining areas in the Sahel, 
following its failure to inflict damage  
on Algeria’s energy industry. 

" In 2010 tHe terrorIsm 
market saw more 
ClaIms aCtIVIty tHan In 
PreVIous years wItH a 
numBer of sIgnIfICant 
losses BeIng rePorted 
Into tHe market"





IndonesIan 
mInIng



awaItIng HeadIngIndonesIan mInIng

seCtoR oveRvieW

MiNiNg
Indonesia has about 5.5 billion tonnes 
of reserves of coal. The country also has 
significant reserves of copper, gold, bauxite, 
nickel, silver and tin. Indonesia is the world’s 
second-largest producer of tin (it produced 
some 90,000 tonnes in 2008) and ranks within 
the top 10 for production of copper (roughly 
one million tonnes in 2008), gold (134 tonnes 
in 2008) and nickel (17,900 tonnes of  
ferro-nickel and 79,400 tonnes of nickel-in-
matte in 2008). Coal reserves are found on the 
islands of Kalimantan, Sulawesi, Sumatra and 
West Java. Indonesian coal is exported mainly 
to China, India, Japan, Malaysia, South Korea, 
Taiwan and the U.S.. Copper, gold and nickel 
reserves are located in Kalimantan, Sulawesi 
and Papua. The U.S. mining firm Freeport 
McMoran operate copper and gold mines in 
Papua and Kalimantan respectively. U.K.’s Rio 
Tinto also has a share in the Grasberg mine. 
Costs of logistics and freight movement are 
also significantly less than in other countries 
like Australia. This factor has influenced 
investors like India’s Tata Power and Coal 
India to invest in the sector. The primary 
political risk to the sector remains regulatory 
uncertainty in the operating environment.  
A new mining law was passed in December 
2008 to address such concerns with as yet 
limited success in clarifying the sector’s 
investment and regulatory framework. The new 
law will require Indonesia’s mineral resources 
to be processed onshore providing a boost 
to Indonesia’s mineral refining and services 
industries. At present there is only one copper 
smelter and one nickel furnace in Indonesia. 

key FaCtoRs

MiNistRy oF eNeRgy aNd MiNeRal ResouRCes
Darwin Zahedy Saleh, an economist, has headed the Ministry of 
Energy and Mineral Resources since October 2009. The ministry 
was closely involved with the formulation of the domestic market 
obligations clauses for foreign oil companies in Indonesia.

goveRNMeNt-oWNed aNd loCal CoMPaNies
Local firms dominate the Mining sector in Indonesia; of these the 
most prominent are the partly state-owned mining companies.  
These include Aneka Tambang or Antam, which has bauxite, gold, 
nickel and silver mining operations; PT Timah, involved in tin mining; 
PT Krakatau Steel, a steel manufacturer; and PT Tambang Batubara 
Bukit Asam (PTBA), involved in coal mining. The state energy 
company, PT Pertamina, is also involved in coal production. Until the 
2008 Mining Law was passed, foreign investors in the Mining sector 
were required to form joint ventures with local partners. Many such 
ventures are with the state-owned mining firms. For instance, PT 
Indonesia Chemical Alumina is the joint venture company formed 
between Antam (49%), Showadenco and Marubeni of Japan (36%)  
and Malaysian Smelting Corp (MSC) (15%) to develop the Tayan 
alumina deposit in West Kalimantan province.

aBuRizal BakRie – ChaiRMaN, golkaR PaRty
Other than the state-owned mining firms, the other key local actor in 
Indonesia’s Mining sector is PT Bumi Resources, Indonesia’s largest 
coal miner and also the biggest thermal coal producer in Asia. PT Bumi 
is owned by PT Bakrie & Brothers, controlled by the family of Aburizal 
Bakrie, a businessman with strong political connections who is 
currently chairman of the Golkar Party, one of the main political parties 
in Indonesia and a key coalition partner of Yudhoyono’s Democratic 
Party in Parliament. PT Bumi, in turn, owns PT Arumtin Indonesia, 
which currently has a coal contract in South Kalimantan. PT Bumi 
also owns another prominent Indonesian mining company, PT Kaltim 
Prima Coal, which operates the Sengata coal mine in East Kalimantan, 
which, at 90,960 hectares, is one of the largest in the world.
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key Risks

(i)  Contract Review and Contract Certainty: 
Overlapping jurisdictions of local and central government 
over mining operations creates contract uncertainty as does 
the lack of clarity over the transition to the new mining law; 
coal producers face uncertainty as regulations over domestic 
market obligations are yet to be finalised.

The re-election of President Yudhoyono to his second, and final,  
five-year term in July 2009 has some positive implications for contract 
certainty in the Mining sector. While certain leaders, in particular 
former Vice President Jusuf Kalla, have indicated a desire for greater 
national control over Indonesia’s mineral wealth, Yudhoyono  
has maintained a pro-investor stance and his re-election signals  
that the central government will be comparatively less ready to  
interfere with and renegotiate mining contracts. However, there are  
two sources of ambiguity in mining regulations: the regional autonomy  
or decentralisation framework introduced in 2001 and the transition to 
the new mining law passed in 2008.

FoReigN iNvestMeNt

iNvestMeNt CliMate
The type of regulatory and contract uncertainty 
faced by Rio Tinto in Sulawesi has dissuaded 
more foreign investment in Indonesia’s 
Mining sector over the past decade. Added 
to that, provisions in the new mining law 
seem to favour smaller mining companies, 
which could mean less incentive for the major 
multinational mining firms to invest further 
in the sector. These firms also face financial 
constraints given the current global economic 
slowdown and its implications for the demand 
for commodities and at least one other major 
international mining firm has decided to exit 
from the Indonesian Mining sector. In June 
2009, BHP Billiton announced its decision to 
sell its interests in the Maruwai coal project 
in Kalimantan. Indonesia’s state-owned or 
private mining firms will likely buy the Maruwai 
contracts with PT Aneka Tambang and PT 
Bumi Resources having expressed an interest in 
purchasing them. Other interested parties may 
include Indian and Chinese firms. There is a 
strong demand for Indonesian coal in India and 
China and in 2007 India’s Tata Power Co bought 
a 30% stake in both PT Kaltim Prima Coal and 
in PT Arumtin at a cost of USD 1.3 billion.

FoReigN CoMPaNies
A number of international mining companies 
have operations in Indonesia, including 
Freeport McMoran and Rio Tinto. Freeport 
operates the Grasberg copper and gold 
mine in Papua province with a 67% share of 
a joint venture including Rio Tinto (13%), 
the Indonesian government (9%) and an 
Indonesian firm, PT Indocopper Investama 
(9%). Rio Tinto is also planning a USD 1 billion 
nickel mine in Sulawesi jointly with PT Aneka 
Tambang, a project which until February 2010 
had experienced delays owing to differences 
between the central and local governments over 
the awarding of mining rights for the mine.

" IndonesIa Has aBout 5.5 BIllIon 
tonnes of reserVes of Coal. tHe 
Country also Has sIgnIfICant 
reserVes of CoPPer, gold, BauxIte, 
nICkel, sIlVer and tIn"

 



awaItIng HeadIng
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(ii)  Decentralisation: 
Under the decentralisation framework, regional and local governments gained the 
power to issue mining licences and some have issued licences over areas where 
existing contracts already exist or contractual negotiations are already underway 
between investors and the central government.

For instance, in May 2008, Niko Resources filed suit against the Morowali regional government 
in Central Sulawesi over mining rights to the La Sampala nickel deposit. It was said that the 
Morowali regional government appeared to have granted mining rights to La Sampala to local 
mining companies despite the fact that Niko was concluding its contract with the central 
government over the same site. In another case in Central Sulawesi, the regional leader granted 
mining licences to various local firms over a deposit already covered by a contract between 
the central government and a joint venture between U.K.’s Rio Tinto and the 65% state-owned 
mining company, PT Aneka Tambang. In some cases, regional governments imposed taxes 
that were illegal under the regulatory framework. The overlapping jurisdictions of local and 
central government means investors can find they are subject to overlapping and contradictory 
regulatory requirements.

Under the 2008 mining law, regional and provincial governments can grant Mining Business 
Licences. The central government will grant the licence if the mining area extends beyond  
a provincial boundary or falls within strategic areas under the government’s authority.  
The licences will be for up to seven and eight years for metal and coal exploration respectively 
and for up to 20 years for both metals and coal production operations. The 20-year period can 
be extended up to two times for 10 years each. Previously, investors were not required to obtain 
separate exploration and production licences. The requirement under the new law for separate 
production and exploration licences raises a risk that an investor having discovered a mineral 
deposit may be denied production opportunities from it. A significant change introduced by the 
new law is the requirement for mine operators to process ores and concentrates in Indonesia 
itself. Presently, the majority of mine production is processed outside Indonesia. Under the new 
law, mining companies with existing contracts with the central government for instance, are 
required to set up refineries and smelters in Indonesia by 2014.

(iii)  The 2008 Mining Law: 
The dominance of local mining firms is likely to increase given the implementation 
of the 2008 mining law.

The Law on Minerals and Coal Mining (2008 mining law) was designed to eliminate some of 
the regulatory and contractual uncertainties under the current frameworks. Under the 2008 
law, regional and local government still have the power to issue mining licences but come under 
tighter central government supervision. For instance the new law carries a criminal penalty of 
up to two years jail for regional leaders who circumvent regulations. Despite such features, the 
new law still presents some uncertainty for investors. For instance, under the new law, foreign 
investors are required to divest 20% of their interests in mining operations within five years of 
the start of operations. Those companies which have entered into joint ventures in which local 
companies have at least a 20% stake are exempt from this divestment requirement. Many of 
these firms are not as large as the multinational mining companies but are also likely to benefit 
from the fact that the new law has substantially reduced the size of mining areas, making it more 
feasible for local companies to successfully tender for, win and operate the smaller projects that 
will be on offer.

IndonesIan mInIng
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Another area of uncertainty concerns the transition of mining 
contracts from the former government to that under the new law. 
Existing contracts with the central government however, will be 
respected in terms of their duration and concession areas. These 
contracts have been awarded for longer periods and cover a greater 
area than the contracts provided for under the 2008 law. The new law 
however requires that operations under those contracts comply with 
its requirements by January 2010. Specifically the new law requires 
that companies with existing central government contracts submit 
plans to develop those mines for approval by January 2010. Any 
company failing to do so risks having its contract reviewed and the 
contract area reduced to that under the new law. It is unlikely that 
existing contract holders will risk such substantial reductions in their 
areas of operation by failing to submit their plans on time. However, 
the approval-seeking process injects an aspect of government 
regulation that was not there before the 2008 mining law. The new 
law also provides for the possibility of state revenues payable under 
existing central government contracts being increased although it does 
not specify what the increased amount shall be.

(iv) Domestic Market Obligations:
For coal producers in Indonesia, there are two particular areas of 
contractual uncertainty over the coming year, the percentage of annual 
production to be set aside for domestic market supply obligations and 
the reference price for the coal produced. Coal producers are currently 
already required to satisfy domestic supply obligations, but the new 
regulations are expected to provide clarity on the size of domestic 
obligation, anticipated to be between 35 to 40% of production, as well 
as to establish an agency to manage it. In addition, the government 
has announced it will publish the Indonesian Coal Reference Price 
(ICPR) that will set the coal price and be used as a basis for calculating 
state revenues. The former Energy and Mineral Resources Minister 
Purnomo Yusgiantoro said in June 2009 that these regulations are 
expected to be ready for implementation in 2010. Until they are 
announced and their implementation details spelt out, however, coal 
producers will be uncertain as to their contractual obligations and the 
amount of coal they will have available to meet their existing long-term 
export contracts.

(v)  Legal Risks:
The main laws that govern investment in the 
sector are the 2008 mining law, labour and 
environmental laws, and the investment law 
passed in May 2007. Under the investment 
law, foreign investors can settle disputes 
through international arbitration. This includes 
arbitration under the provisions of the 
Convention on the Settlement of Investment 
Disputes between States and Nationals 
of Other States (ICSID), as Indonesia is a 
convention signatory. However, under the 
2008 mining law, disputes concerning mining 
licences or contracts are to be resolved through 
the Indonesian courts or through domestic 
arbitration. Under Indonesia’s arbitration 
law, any arbitral rules can be applied if 
they are mutually agreed to by both sides. 
Arbitrations in Indonesia have been held under 
international rules, such as those of the United 
Nations Commission on International Trade 
Laws (UNCITRAL) and the International 
Chamber of Commerce. If the draft regulations 
specify that the arbitrary provisions of the 
2008 mining law would override the 2007 
investment law, foreign investors risk having 
to settle any disputes through the Indonesian 
legal system, which is likely to involve delay 
and probably will not offer investors access to 
the level of judicial expertise that international 
dispute settlement would. Lower courts have 
ruled against foreign investors in cases where 
the investor did not appear to have acted 
unlawfully. The Indonesian Supreme Court 
subsequently reversed such rulings as the 
USD 97 million award against Time magazine 
for libel in 2009 and the 2002 bankruptcy 
declaration against the local subsidiary of 
Canada’s Manulife Financial, despite the 
company being solvent.

" Coal reserVes are found on tHe Islands of kalImantan, 
sulawesI, sumatra and west jaVa, and Is exPorted maInly to 
CHIna, IndIa, jaPan, malaysIa, soutH korea, taIwan and tHe u.s."

 





sustaInaBIlIty



sustaInaBIlIty

thReats to the MiNiNg iNdustRy
The 2010 Ernst & Young report Business Risks 
Facing Mining and Metals identified what they 
consider to be the top 10 risks currently facing 
the industry. Two of these are particularly 
relevant: at no. 4 is ‘Resource Nationalism’, and 
no. 5 is ‘Maintaining a social licence to operate’.

Maintaining a social license to operate comes 
down to ‘how do you treat your neighbours?’ 
Increasingly communities and other 
stakeholders, both national and local, influence 
the permitting process and affect a mine’s 
operations, through several factors:

•  Media perception and public pressure;
•  Political influence, both locally and 

nationally;
•  Vigilance and whistleblowing to the 

regulatory authorities.

Modern communications and the rapid spread 
of information (and misinformation) via the 
internet means that public perception can 
be affected quickly. This can have a great 
influence on the mining company itself, on 
regulators and licensing authorities, and on 
national governments (through the ballot 
box). But it also influences lenders and stock 
markets, who are increasingly nervous of their 
international reputation. 

Resource nationalisation is also recognised as a growing threat, not 
just in developing countries but also in Russia and the CIS where 
a constrained inward investment climate is a form of resource 
nationalism. ‘Why should we give away our national assets and wealth 
to greedy foreigners?’ Inward investment is fine, and without it many 
countries’ mineral assets could not be developed. However it is often 
perceived that not enough of the benefits of such project investment 
are retained in the country, or are used for the benefit of the region 
or community. It can be perceived that too much of the value goes to 
outsiders and to a few company executives and maybe government 
officials, whilst local communities and national economies do not 
receive a sufficient share of this bounty.

In response to threats such as these, the Mining industry has begun  
to respond by embracing the principles of sustainable development 
and transparency.

What does tRaNsPaReNCy MeaN?
In a business context, transparency means two things:
•  Operating in a fair, open and sustainable way, to the benefit of all 

stakeholders in a project.
•  A fair distribution of benefits and rewards, in relation to the risks 

and impacts.

Is this just green propaganda and are such ideals possible in a free 
market system? Many believe that the answer is yes, but only if the free 
market is regulated and responsible, and a company is responsible to 
all its stakeholders.
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What does sustaiNaBility (oR sustaiNaBle develoPMeNt) MeaN?
Sustainability relates to how we use (and abuse) resources – geology 
and the earth (mineral resources or subsoil); air, land and water; 
people; and biodiversity. Sustainability means, strictly speaking, not 
using up a resource faster than it can be replaced or repaired.

The extraction of minerals, oil and gas removes a resource that is not 
renewed except over geological timescales. Whilst it is a temporary 
use of the land, its effects on the land are permanent and largely not 
reversible. Therefore, technically, mining is unsustainable.

The Bruntland definition of sustainable development is more pragmatic: 
‘meeting society’s needs without compromising the ability of future 
generations to meet their own needs’. Against this, mining can be more 
or less sustainable. The main requirement is to limit the adverse impacts 
and changes, in either extent or intensity, so that they do not cause 
long term or widespread damage. This is really just damage limitation 
– keeping it within limits that society is prepared to tolerate.

This is a recent phenomenon, there is an immense legacy of dereliction 
and pollution from extraction of minerals and oil and the metallurgical 
industries, accumulated over the last 500 years though mostly in the 
last 200 years of the industrial revolution. Environmental protection 
(the forerunner of what we now refer to as sustainable development) 
was only an accepted political aim since the 1970’s, though there are 
examples of legislation to protect the environment and people’s health 
long before this.

Mankind now has an immense capability to radically change his 
environment, not always for the better, and environmental and social 
consequences of this would be far reaching, without our modern 
approach to environmental and social management.

  

Who aRe the stakeholdeRs, aNd 
What iNteRest do they have iN a 
PRojeCt; hoW does tRaNsPaReNCy 
aFFeCt theM?
•  Shareholders, investors and lenders 

have a financial interest and require a 
fair return on their investment, which 
depends on the risk they are taking. 
As well as financial risk, they also 
have reputational risks, so investors 
are increasingly demanding to be 
reassured on environmental, social 
and safety risks.

•  Workforce – employees, managers, 
indirect workers such as suppliers 
of goods and services, all require a 
reasonable income for their skills and 
labour, a safe working environment 
and security of employment.

•  Community, whether local, 
regional or national, sometimes 
represented by regulators, local 
administration and NGOs. They 
require a reasonable quality of life 
not damaged by the impacts of the 
project. Impacts can be on them 
directly, or on the environment 
and natural resources that they 
rely on (access to clean air, water, 
land, biodiversity). The community 
should benefit from hosting a 
project, they must not just have to 
put up with the impacts.

•  The country – there needs to be a 
contribution to national income 
and assets, both financial and 
intellectual.

•  Customers – as well as good 
quality products, customers often 
have concerns on the supply 
chain of products they buy: the 
environmental, social, human and 
carbon costs involved.
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sustaInaBIlIty

What does sustaiNaBility CoveR? FRoM a teChNiCal 
aNd oPeRatioNal PoiNt oF vieW the FolloWiNg 
CRiteRia aRe the key oNes:

1 Managing Environmental impacts and liabilities:
 • Environmental management and monitoring system
 • Environmental controls and procedures
 • Adequate resources and management commitment
 • Dealing with environmental emergencies and incidents
 • Environmental management plan

2 Managing social impacts:
 •  Community engagement and liaison – transparency 

and public disclosure; involvement of stakeholders
 • Local employment and procurement
 • Community support
 • Managing expectations and problems
 • Social and community management plan

3 Labour rights and occupational health and safety:
 • Employment policies and fair rates of pay
 • Health and safety culture
 • Occupational monitoring and management
 • Safe systems of work

4 Mine closure and PMR – Post Mining Regeneration:
 • Restoration of land and beneficial use of mining areas
 • Social regeneration and livelihoods
 • Long term management
 • Financial provision and funding of closure as project cost

5 Climate change:
 • Power supply – carbon intensity of generation
 • Energy use and efficiency
 • Greenhouse Gas (GHG) emissions – CO2, CH4

 • Low carbon technologies
 • Use of Clean Development Mechanism and carbon 
credits as revenue sources

In a corporate and financial context, 
sustainability includes economic and 
governance criteria, as in the Dow Jones 
Sustainability Index. Sustainability indexes 
such as this were established to track the 
performance of larger quoted companies in 
terms of corporate sustainability, at company 
and composite sector levels. The purpose 
of corporate sustainability indices is to 
provide non-financial measures of corporate 
performance for investors who are increasingly 
diversifying portfolios on ethical and 
sustainable grounds.

CoRPoRate sustaiNaBility  
assessMeNt CRiteRia –  
doW joNes sustaiNaBility iNdeX

Dimension Criteria

Economic Codes of Conduct/Compliance/ 
Corruption and Bribery

Corporate Governance

Risk and Crisis Management

Industry Specific Criteria

Environment Environmental Reporting*

Industry Specific Criteria

Social Corporate Citizenship/ Philanthropy

Labour Practice Indicators

Human Capital Development

Social Reporting*

Talent Attraction and Retention

Industry Specific Criteria

*Criteria assessed based on publicly available information only
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iNteRNatioNal FoRCes
The origin of most international standards 
and expectations for environmental and social 
performance in the Mining sector is the E.U., 
North America and Australia. This doesn’t 
mean that ‘west is best’ – both east and west 
do some things well and we need to learn and 
adopt good practice from both.

Perhaps the most influential force for 
improving sustainable practices at the moment 
is the Equator Principles (EPs). Many financial 
institutions are signatories to the EPs and the 
requirement for projects to be compliant is 
being driven by them.

The Equator Principles require adherence to 
the World Bank/IFC Performance Standards. 
The World Bank has been a major driver 
in developing consistent and practical 
environmental and social performance 
standards across a range of industry sectors, 
especially in developing countries, but with 
many lessons for transitional and recently 
independent economies.

The European Union has developed and 
issued a number of Directives which, whilst 
binding only on member states, have served 
as models for many countries that are 
developing their own regulatory systems. 
Those of particular relevance for mining 
include Directives covering EIA (project and 
strategic assessment), water resources and the 
management of Mine Wastes.

These are not separate stand-alone systems; they 
have evolved together through international 
collaboration and are largely consistent.

FiNaNCial iNstitutioNs aNd leNdeRs
As mentioned above, many financial institutions – principally 
commercial banks – are signatories to the Equator Principles, which 
commit them to ensuring that the projects to which to lend are 
compliant with certain environmental and social standards. As well 
as Environmental and Social Impact Assessment requirements, 
the Equator Principles require the implementation and continuing 
commitment to the environmental and social management plans, 
as a condition of any loan. In other words, the post-permitting 
implementation is audited and checked, ensuring follow through from 
assessment during permitting and financing, to management plans 
during operation.

In addition, equity markets are also influencing sustainability in many 
industrial sectors. Natural resource company listings on international 
stock exchanges, particularly London, include requirements for 
reporting on a company’s health and safety record, environmental 
performance and social community relations as part of the Competent 
Persons Report (Mineral Experts Report) published in the prospectus. 
Other measures such as Sustainability indices and reporting will 
become increasingly important in maintaining shareholder interest.

Why should CoMPaNies CaRe aBout sustaiNaBility aNd 
tRaNsPaReNCy?
There are three main reasons why sustainability and transparency are 
important to a company:

1. Reputation and image: 
 • Share price and investor concerns; 
 • Ability to raise capital; 
 • Ability to gain permits and licences.

2. Access to finance: 
 • Access to loan finance and gap finance such as from EBRD; 
  •  Environmental, Social and Closure Liabilities can affect value of 

assets and collateral.

3. Economic benefits: 
 • Reduce costs (waste reduction, energy costs); 
 • Reduce environmental taxes, particularly for Carbon; 
 • Take advantage of income from CERs and carbon trading.
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sustaInaBIlIty

What PRoCesses CaN CoMPaNies adoPt?
The starting point is the development of a sustainability culture; 
sustainability it is not a box-ticking exercise or something you should 
just throw some cash at, it requires commitment and a different 
approach.

There are various international management systems (ISOs) 
for environmental management such as the ISO14000 family of 
environmental management standards and the OHSAS 18001 standard 
for Occupational Health and Safety.

The Global Reporting Initiative (GRI) sets out Sustainability Reporting 
Guidelines, and the Mining and Metals Sector Supplement gives 
specific guidelines for this sector, which has particular emphasis on:

• The control, use, and management of land;
•  The contribution to national economic and social development;
• Community and stakeholder engagement;
•  Labour relations;
•  Environmental management;
• Relationships with artisanal and small-scale mining;
• An integrated approach to minerals use.

" tHe mInIng Industry Has  
Begun to resPond By 
emBraCIng tHe PrInCIPles  
of sustaInaBle deVeloPment 
and transParenCy"
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CoNClusioNs
The extraction and processing of minerals, oil 
and gas has a poor environmental and social 
record and an immense legacy of accumulated 
problems from the past. However this is  
not unique.

Now is an opportunity for both the Mining 
industry and government regulators to set 
standards and take the initiative on sustainable 
development in the Mining industry. Greater 
emphasis needs to be placed on the concept 
of sustainable development and the three key 
principles of partnerships, revenue sharing  
and transparency.
 
There is a lot that the industry can do, 
especially as it is part of a global industry and 
financial markets. This requires a culture 
change to improve transparency and public 
disclosure on environmental and social 
performance, to involve stakeholders. It also 
requires that we maximise the benefits of a 
project for the local economy and community.

Legislators and regulators also have a key 
role. Country legislation in many emerging 
economies, as well as developing countries, 
needs to become consistent with international 
expectations, so it can contribute to 
international efforts and take a lead.

Achieving sustainability and transparency  
in mining is a long haul, and will require much 
effort if we are to maintain our social license  
to operate. 

Compiled by Wardell Armstrong. 
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InterVIew on m&a and rIsk management

Tom: “Lachy, thanks for your time today. As we move into 2011, 
how did the Mining sector cope with the financial crisis and how 
is it placed currently?”

Lachy: “Hi Tom. To set the scene firstly, the global mining and metals 
industry borrowed at an astonishing rate during 2007 and 2008, as 
confidence grew about the commodities ‘super-cycle’. Strong balance 
sheets and high confidence led management to invest heavily in capital 
projects and acquisitions, whilst maintaining a steady dividend in most 
cases. Given the ready availability of debt, on attractive terms, most 
of these investments were funded without new equity, with significant 
leverage used in a number of major transactions. 

The financial market events of the second half of 2008 were sudden, 
severe and unexpected, prompting unprecedented slides in major 
commodity markets. The dramatic borrowing during 2005 through 2008 
left the sector with record debt levels just as earnings collapsed. These 
debt levels left many mining companies with real concerns around both 
the burden of repayment and the restrictions on their capital allocation 
and investment decisions.

To their credit, most management teams were quick to respond, 
significantly cutting capital spending on new capacity, closing high cost 
production, raising capital and restructuring debt, suspending or reducing 
dividends in some cases and drastically reducing exploration-spend.

The second half of 2009 and 2010 were characterised by a rapid recovery 
in both commodity prices and mining equity valuations, helped in no 
small measure by the huge fiscal stimulus programs around the world. 
This led to increased demand for steel and its raw material inputs, while 
China’s internal consumption continued to grow, as reflected in the 
record imports of certain commodities, notably copper. Quantitative 
easing and loose monetary policy in developed markets also served to 
encourage incremental investment demand.

Despite the ongoing global economic turmoil, 2009 proved to be a 
profitable year for the Mining sector, strengthening balance sheets 
that in some cases had reached breaking point in 2008. The earnings 
performance throughout 2010 remained strong with significant upside in 
2011 anticipated – almost unanimously, analysts are predicting stronger 
forward curves and a return to robust earnings; possibly to levels 
previously seen at the peak of the most recent cycle in 2007.

2010 saW the Re-eMeRgeNCe oF M&a aCtivity iN the MiNiNg seCtoR, With aCtivity RaMPiNg  
uP as the yeaR uNFolded. toM holliday, eXeCutive diReCtoR iN the MiNiNg PRaCtiCe gRouP  
at Willis liMited, Caught uP With laChy hayNes, a tRaNsaCtioN advisoRy diReCtoR iN  
eRNst & youNg’s MiNiNg gRouP to uNdeRstaNd 1) Why M&a is BaCk oN the ageNda FoR MiNeRs,  
2) the CuRReNt seCtoR tRaNsaCtioN dRiveRs 3) the Risks MiNiNg CoMPaNies FaCe at aN 
eNteRPRise aNd tRaNsaCtioN level aNd �) hoW the MiNeRs aRe MitigatiNg those Risks.
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The level of cautious optimism in 2009 saw the 
re-emergence of equity as a key source of capital 
with equity raised reaching record levels. The 
majors raised huge amounts to pay down their 
debt, and the juniors raised small amounts, but in 
their droves, to fund their survival. In this regard, 
emergency rights issues and large share placings 
by the majors dominated the equity financing 
landscape. The resultant improvement in balance 
sheets enabled management teams to focus on 
repaying and refinancing existing borrowings, 
resulting in an unprecedented level of debt 
reduction cross the sector and/or extending 
maturities in the corporate bond market.

A combination of the factors described above 
has left the sector in a significantly stronger 
financial position now than at any point during 
or immediately after the financial crisis.”

" tHe seCond Half of 
2009 and 2010 were 
CHaraCterIsed By a 
raPId reCoVery In 
BotH CommodIty PrICes 
and mInIng equIty 
ValuatIons"
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Tom: “On that theme, we are seeing increases in Business 
Interruption renewal values, which may also be partly explained 
by those factors. With this in mind, what is driving the uplift in 
M&A activity in the Mining sector?”

Lachy: “Confidence in the sector is returning underpinned by strong 
margins due to buoyant demand from emerging markets and years of 
under investment in mine exploration and development squeezing supply, 
a belief that the Chinese urbanisation and industrialisation story still 
holds, and current cash reserves and anticipated cash flows. 

Despite this positive outlook, there seems to be no imminent return 
to the large scale leveraged mergers and acquisitions experienced 
in 2006-2007, with the obvious exception of BHP Billiton’s wholly 
debt funded attempt to acquire Potash Corp. This can be explained in 
part by the difficulties in executing the large, transformational deals. 
These difficulties include the notable increase in resource nationalism 
(super profits tax and subsequent MRRT in Australia, for example) 
and regulatory oversight, the latter arguably scuppering the proposed 
production joint venture of the Rio Tinto and BHP Billiton iron ore 
operations in the Pilbara.

There is a renewed focus on organic growth, after many companies 
slashed capital spending during the crisis to conserve cash. Most notably 
the larger mining groups are seeking to leverage their strong cash flows 
and robust balance sheets to invest in value adding growth projects across 
their product portfolios. Companies including Xstrata ($6b in 2011), 
Rio Tinto ($11b in 2011) and Vale ($24b in 2011) have all announced 
significant uplifts in capital spending, in addition to BHP Billiton’s 
forecast $15b spend in 2011. Meanwhile, Anglo American has indicated 
iron ore capacity could rise to in excess of 150 million tonnes by 2020. 

Regardless of the number of high quality projects a company might have 
in its pipeline, they can only deploy a certain level of capital expenditure 
on organic projects at any point until, for example, the supply of skilled 
human capital or lack of infrastructure becomes an impediment. 
Accordingly, M&A will remain a feature of the sector, but on a smaller 
scale in the foreseeable future than what we saw at the top of the cycle pre 
financial crisis. This is being driven by a number of factors.

Firstly, some mining companies are seeking to diversify into new 
commodities. Notable recent examples include BHP Billiton’s bid for 
PotashCorp, Xstrata’s controlling stake in Sphere Minerals and option 
to acquire 50% plus one share in Zanaga Iron Ore Co, and Vedanta 
Resources proposed 51% stake in Cairn Energy’s Indian petroleum assets. 
Vale has also announced plans to diversify away from iron ore towards 
fertilizers and copper.

Secondly, Steel makers continue in their efforts 
to vertically integrate with the acquisition of 
projects that supply critical raw materials 
like iron ore and coking coal to hedge against 
commodity price volatility and to ensure supply. 
ArcelorMittal’s pursuit of Baffinland Iron Mines 
Corp is a recent example. 

Thirdly, some transactions are premised on 
increasing resources or accessing infrastructure. 
Atlas Iron’s $822m deal with Giralia in 
December is an example of both, whereby Atlas 
increased its resource base whilst Giralia gained 
access to Atlas’ port facilities. There is also a 
number of deals focused on the development 
of much needed infrastructure, notably in 
West Africa, where the Simandou, Tonkolili 
and Kalia projects have all attracted Chinese 
infrastructure investment.

A recent trend has been consolidation amongst 
thermal and coking coal producers. These deals 
include Walter Energy’s acquisition of Western 
Coal and the recent bids for Drummond Coal’s 
Colombian assets. Gold has also experienced 
a number of deals that have sought to deliver 
critical mass and increased resources.

Finally, there are also divestment activities taking 
place, as companies seek to refocus on the core. 
Anglo American’s disposals of Tarmac, Callide 
coal mine in Queensland and Anglo American Zinc 
to Vedanta Resources are all examples.”



Given concerns about securing sustainable 
energy supplies, mining companies are assessing 
renewable energy options more closely. This 
involves an evaluation of the possible risks 
to, and opportunities for, their business. The 
application of renewable energy to their 
operations as they seek low cost, renewable 
base load power is at the forefront. There are 
potential cost savings, possible reductions in 
continuity risk and the creation of valuable 
carbon assets. Resources are also being directed 
to technology enhancements to reduce fugitive 
emissions (steel manufacturers use of flash 
furnaces), reduce greenhouse gas emissions 
(aluminium smelters introducing gas-fired co-
generation capacity and improving recycling 
technology and coal producers trying to 
harness coal seam methane) and assessing 
nuclear energy options. Developing stranded 
hydro power remains a difficult goal but a key 
focus, especially for the most energy intensive 
processes, such as aluminium smelting.

Senior management are also trying to navigate 
in a world in which some of their major 
customers, notably China, are also competing 
for natural resources. We would expect some 
thoughtful responses with respect to how 
this situation is managed, whether it is on a 
case by case, or company by company, basis. 
For example, we have already seen Rio Tinto 
announce an exploration joint venture with 
Chinalco to explore mainland China for world 
class mineral deposits. This follows their 
collaboration on the Simandou iron ore project 
in Guinea.

Tom: “So with the worst of the financial crisis seemingly behind 
us, and confidence returning to the sector, what are the key risks 
on the radar of the mining companies?”

Lachy: “Good question. Mining companies are focusing on critical 
non-financial risks to a greater extent than we have seen in the past, 
whilst maintaining the traditional focus on financial risks. This is a 
movement being driven by the Board (and the audit and risk management 
committee) and/or Senior Management who are seeking a more 
sophisticated approach to enterprise risk management. The timeliness 
and depth of risk reporting, notably how risk is being identified, assessed 
and mitigated across the portfolio, has become paramount.

For example, events in the Gulf of Mexico have highlighted the impact of 
catastrophic risk and the scale and speed of response required. Likewise, 
the rescue of the Chilean miners and subsequent deaths at Pike River 
in New Zealand highlighted once again the ever present occupational 
health and safety issues that go hand in hand with mining operations.

With expansion into emerging and frontier markets has come a greater 
focus on country or sovereign risk, notably security of tenure and 
changes in mining, tax and royalty regimes. The landscape has changed 
significantly in the past twelve months in this regard. Growth plans can 
be derailed if licenses are revoked or assets reclaimed, and reputational 
damage can occur quickly if disputes with a host Government arise.

The existence of and access to infrastructure (notably port and rail) in 
emerging markets can also be a major stumbling block for the development, 
financing and/or operation of upstream projects. To capitalise on higher 
commodity prices, miners need an unfettered ability to deliver product 
to market. Conversely in developed markets, issues can arise where 
Governments seek to privatise infrastructure on which mining companies 
rely, with the State of Queensland decision to privatise Queensland Rail 
a recent example. Issues can also arise when third parties are able to 
seek access to pre-existing infrastructure of national significance, as has 
happened in the Pilbara iron ore region of Western Australia.

Access to secure and sustainable energy supplies is currently a critical 
matter for management, with some jurisdictions more afflicted 
than others. Disruptions as a result of aging and insufficient energy 
infrastructure have the potential to create both financial and non-financial 
risks. The availability and cost of power is critical to the success of energy 
intensive downstream production facilities. This reason alone explains the 
significant reduction in aluminium production in China during 2010, to 
the extent the country may become a net importer during 2011.

InterVIew on m&a and rIsk management
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There is a focus on broader macroeconomic 
issues and how those issues might impact global 
economic growth and demand for commodities. 
An example of one such issue is the likely impact 
of the collective government stimulus packages, 
introduced to stem the impact of the global 
financial crisis. The resultant level of sovereign 
debt (and possibility of sovereign default), 
notably in the OECD remains a concern. This 
has lead to the more recent introduction of 
austerity measures, notably in the United 
Kingdom, with the impact on global growth and 
economic output uncertain.

An emerging effect of the liquidity introduced by 
the stimulus packages, notably via the persistent 
low interest rate environment and quantitative 
easing, is the increasing ‘investment’  
demand for commodities, relative to the ‘real’ (or 
industrial) demand. This has manifested itself 
in the introduction of physical backed exchange 
traded funds (ETFs), which have the potential to 
add to commodity price volatility and distort the 
demand/supply imbalance in some commodities.”

" aCCess to seCure and 
sustaInaBle energy 
suPPlIes Is Currently 
a CrItICal matter for 
management, wItH 
some jurIsdICtIons 
more afflICted tHan 
otHers."
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Tom: “So what are the key risks from a transactions 
perspective?”

Lachy: “Companies are increasingly focusing on risks associated 
with mergers and acquisitions and expansion into new territories. This 
change has been reflected in lower value transactions, a greater number 
of proportional transactions and new deal structures. It has also meant 
companies being more cautious with their timing, to properly assess a 
range of external factors that could impact on the target or the deal itself 
( for example, commodity pricing, funding, market sentiment etc).

The increased focus on transaction risk is also manifesting itself in a 
renewed focus on the integration of acquisitions to extract the most value 
from the transaction, including the identification and delivery of synergies 
to the extent and within the timeframes communicated with stakeholders.

Fraud and corruption risk inherited through acquisitions is topical, 
especially when acquiring assets in remote locations as part of an 
expansion strategy. To date, more than half of the U.S. Foreign Corrupt 
Practices Act (FCPA) prosecutions have arisen in the context of a 
merger or acquisition. Whilst the existence of fraud is not an automatic 
deal-breaker, ideally it is preferable to know as much as you can about 
exposure prior to closing the deal. This is particularly important in 
the context of acquiring mining licences where security of tenure is 
paramount. It is important to understand how the initial licence was 
initially acquired lest the licence later be revoked due to earlier fraudulent 
actions of the vendor, or more generally because the vendor did not satisfy 
all its commitments under the licence within the requisite timeframes.

Interestingly, whilst M&A is primarily seen as a growth option, it also has 
a key role to play in mitigating the overall enterprise risk of a company. 
For example, deals to diversify geographical, commodity and operational 
risk; achieve defensive scale; and build more certainty into business 
models by acquiring upstream reserves or access to infrastructure can all, 
in different ways, improve the risk profile of the business.”
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With the emphasis on expansion into emerging 
markets, there are a number of critical diligence 
issues which might not be relevant in more 
developed markets. These include, but are not 
limited to, settlement agreements, outstanding 
tax liabilities, tax arrangements with the 
incumbent Government, ratification of mining 
documents with the appropriate parliamentary 
body ( for example, the National Assembly in 
Guinea), procure to pay processes and security 
of tenure, particularly if an existing project 
has been delayed by civil war or lack of finance 
for example and is not producing the expected 
economic benefit for the host country.

It is important that any individual project or 
transaction is tested against a range of possible 
outcomes and be evaluated in the context 
of that which will most enhance the overall 
portfolio value (versus standalone value). This 
is important to ensure there is a balance of 
investment across commodity or product groups. 

Understanding the capital formation process 
is critical to mitigating financing risks. 
Management need to understand the alternative 
sources of finance, especially as capital markets 
continue to disintermediate, and how to access 
those pools of capital at short notice. This 
requires a dialogue to be opened with potential 
capital providers well ahead of the need for 
capital, so a mutual trust and understanding of 
each other’s business is developed away from the 
pressures of a financing.”

Tom: “And moving on from the risks themselves to their prevention 
and/or mitigation, what actions should senior management take to 
address the various risks you have highlighted?”

Lachy: “From an enterprise risk management perspective, companies 
should be reviewing their current risk management processes and 
assessing whether they are still ‘fit for purpose’, given the changes that 
have been wrought on the sector over the past three years.

Many mining companies undertake some form of risk assessment, but 
these are often conducted on an infrequent basis. Such assessments need 
to be institutionalised as a regular (at least annual) part of the strategic 
planning process. It is important that the assessment identifies key risks 
and weights the likelihood of the risk materialising, with a view on the 
impact on the broader business. Inter-relationships between the various 
risks should also be considered.

For the major risks identified, management should test various 
scenarios, and develop a number of operational responses. In the current 
environment, such scenarios should test against wide ranging potential 
market outcomes, including volatile commodity prices and foreign 
exchange rates, and address adequacy of liquidity arrangements under 
the various outcomes.

The company’s ability to manage the risks that are identified must be 
evaluated to ensure that the risk management processes are linked to 
the risks the business actually faces. Adequate monitoring and control 
processes should also be maintained to provide early warning, and to 
improve timeliness of response. It is important that risk management 
is seen as a critical aspect of operations, and responsibility and 
accountability extend from Head Office to product groups and asset sites.

From a transactions perspective, highly effective due diligence processes 
should be used to identify the broad transaction risk areas, thereby 
enabling management to assess their tolerance for the risk, and then, 
if necessary, build decisive remedial action into a post-deal integration 
plan. The post-deal integration plan should include a detailed follow-
through on any unresolved transaction issues identified pre-acquisition 
and to explore any areas that were abbreviated due to time pressure or 
other constraints.



Tom: “Valuable lessons. Lachy, finally, 
what is the outlook for the Mining sector, 
transactions wise, in 2011?”

Lachy: “The sector has recovered strongly from 
the financial crisis, with gearing now below 
historic averages. Demand has held up well, with 
downside risks on the supply side likely to keep 
commodity prices buoyant and boosting cash 
flows. There has to be some doubt as to whether 
there will be large scale transformational deals 
(given the organic growth plans of the major 
mining groups and the difficulties associated 
with deal execution). However, I would expect to 
see a continuation of the bolt on acquisitions that 
were a feature of 2010. The interesting aspect 
will be whether mid-tier and junior companies 
will make themselves targets, or seek to hold on 
and continue to add value by developing projects. 
We can expect to see competition for the best 
assets and management teams.

There is a healthy pipeline of IPO candidates 
so I would expect to see plenty of activity in the 
equity capital markets in 2011. There will also be 
companies actively seeking secondary listings, 
such as the planned Kazakhmys listing and 
Vale’s December listing in Hong Kong.

Another feature of the public markets is likely to 
be further spin outs similar to African Barrick 
Gold (in London) and IRC (in Hong Kong) 
during 2010. The anticipated London float of 
Severstal’s gold unit and Vedanta Resources 
intention to float Konkola Copper Mines in 
London are two examples of what we might 
expect in 2011. Mining companies are seeking 
to maximise their portfolio value and spinning 
out assets, notably gold and copper which are 
performing strongly, is one way to do that thus 
enabling a valuation uplift by comparison to 
‘pure play’ peers.”

Compiled by Ernst & Young

InterVIew on m&a and rIsk management
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Tom: “You’ve touched on a point there that is just as applicable 
for the insurance market as it is the capital market – with 
multiple entities becoming business partners and forging a long-
term relationship, that trust and understanding is essential and, 
generally speaking, the earlier you enter into a dialogue, the 
more favourable the outcome. So moving on, what lessons have 
those companies transacting in the Mining sector learnt as a 
result of the financial crisis and subsequent recovery?”

Lachy: “Mining companies have learnt a number of valuable lessons 
having experienced the financial crisis and the rapid changes in market 
conditions that abounded, including:

1  Timing is everything, as delays in the process can erode value and 
it is not always within the control of the buyer. Most recently Norsk 
Hydro’s acquisition of Vale’s bauxite and alumina assets was deferred 
until first half of 2011 due to mining rights and regulatory approval 
processes in Brazil. Whilst not expected to have a significant impact 
on the value of the transaction, Norsk Hydro’s shares responded 
negatively to the news given negative sentiment to the deferral.

2   There is a need to consider unfamiliar investment structures such as 
unincorporated joint ventures and other innovative approaches to 
bridge a sometimes wide spread between buyer and seller expectations.

3   Flexibility is required to get a deal ‘across the line’ in uncertain markets.
4    Acquirers need to be sensitive to increasing concern over foreign 

ownership and the need for alternative structures and/or measures to 
ensure appropriate economic value is delivered to all stakeholders (not 
just target shareholders) to appease these concerns.

5   A better understanding of changing tax and regulatory laws is critical 
if an acquirer is to develop a true understanding of a deal’s real value.

6  Companies need to focus on the widest stakeholder group and empathy 
with differing cultures can make or break a deal.

7  The value of local knowledge when transacting cross border should not 
be underestimated.”
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" tHe antICIPated london float of 
seVerstal’s gold unIt and Vedanta 
resourCes IntentIon to float 
konkola CoPPer mInes In london 
are two examPles of wHat we mIgHt 
exPeCt In 2011"
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dIsaster management

As a ‘young’ engineer 20 years ago, my  
first disaster management experience was  
in a paper mill in Australia, where a  
privately-owned company which made  
paper and converted it into tissues, towels  
and toilet paper suffered a huge fire.

I had been asked to help assess the damage in 
this plant and, during the course of my first 
day at the site, was introduced to the Claims 
Manager of a large multi-national insurance 
company who set me on the path of disaster 
management with one insightful question:

“ These are good people, they know all about 
making paper but they have no idea about how 
to get themselves going again after a fire!! Can 
you get them back in business in a hurry and can 
you minimise their Business Interuption loss?” 

Two decades later and with many successful 
disaster management jobs under my belt, I can 
confidently say that this is not a phenomenon 
unique to the paper converting industry.

WheN ‘the BallooN goes uP’, hoW Will youR oRgaNisatioN 
ResPoNd? toNy lavaN oF lavaN disasteR MaNageMeNt tRavels 
the WoRld assistiNg CoMPaNies to MaNage disasteRs, 
Mitigate the iMPaCt aNd get theiR BusiNesses uP aNd 
RuNNiiNg agaiN With as little disRuPtioN as PossiBle. heRe 
he oFFeRs soMe Wise WoRds oF adviCe.

Next time you are comfortably tucked up in the bubble of a  
Boeing 747, seat reclined, movie screen deployed and the drinks  
trolley having already made its first pass through the cabin, spare 
a thought for the pilot at the controls and the endless training and 
regular (perhaps ‘irregular’ would be a better description) simulator 
torment he goes through to maintain a peak level of proficiency should 
that evil day ever come, that one occasion in a lifetime of flying,  
when he and the 400 or so other souls on board instantly become 
totally reliant upon his ability to respond to a sudden, unfolding crisis.

Spare a thought also for his fellow crew members, for those ‘up front’ 
with him in the cockpit and the multitude of cabin crew ‘down the 
back’, all trained to act both individually and as part of a combined 
crew response in order to provide the best, the optimum response to 
the situation that has been thrust upon them without warning.

Now, as the second round of drinks is served and the movie flashes 
up on the screen, put your glass down for a moment, press the pause 
button and try to imagine what will happen if disaster strikes one of 
your operations, how your crew and how your broader organisation 
will respond ‘when the balloon goes up’.
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When your HR people interview prospective 
staff members, they’re not thinking about 
what disaster management skills these people 
might bring to your organisation. They want 
to know whether these people are good blast 
engineers, good mine planners, successful 
plant maintainers etc.

Now, as you finish that second drink and await 
with some sense of anticipation (or, perhaps, 
trepidation) the arrival of the entree trolley, 
come back to the reality of your temporary 
aerial home and imagine for a second the 
sudden onset of some significant, perhaps 
aircraft-threatening, malfunction that could 
jeopardise the timely service of your paté de 
fois gras and contemplate the likely range of 
outcomes of the impending aviation disaster 
depending on the level of training and skill of 
the plane’s crew to respond to that disaster.

In aviation, it’s awfully lonely up there when 
things go wrong – there are many lives at stake 
(as well as an extremely expensive aircraft) 
and there are no 24 hour hotlines to call for 
assistance. Pilots only become pilots when they 
have passed all the necessary assessments, 
primarily of their ability to respond to disasters.

The people you employ in your organisation 
will have a range of skill levels and personality 
types – if they stand out in the crowd, it is 
because of their skills in their niche within the 
mining industry, NOT because of their skills as 
disaster managers. 
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" a world Class 
mInIng oPeratIon 
set uP a CommIttee 
to manage ‘tHe 
dIsaster’, wItH 15 
PeoPle meetIng 
eVery two days, But 
notHIng was BeIng 
aCHIeVed..."
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These include:

•  ‘Going through the motions’ – They’re ‘lifers’, turning up each day, 
doing the minimum they have to do to keep their ‘job for life’, going 
home again at knock off time and with absolutely no aspirations to 
better themselves. They won’t rock the boat with innovative ideas!!

•  ‘I know but I haven’ts’ – They actually know that some course of 
action would assist, but they can’t get out of their own way to do it!!

•  ‘Flat earthers’ – Their world is limited by the horizon line and they 
are never going near the edge of their known universe in case they fall 
off and get devoured by the demons which lurk beyond – they won’t 
have any innovative ideas to offer!!

•  ‘Philistines’ – The moment someone comes up with a potential 
solution, they’re guaranteed to be the first to jump in with ‘that’ll  
never work’!!!

• ‘Oblivious’ – ‘Disaster……..what disaster?’

•  ‘Can-but-may-notters’ – When I was a child and used to ask my 
father whether I could do something, he used to say ‘You can, but you 
may not’!! These people can actually perceive of potential solutions to 
the problem, but firmly believe that there is no way the organisation 
would ever listen to them or allow them to implement their ideas.

Also, since your mine will not fall out of the sky 
if things go wrong, your staff aren’t trained how 
to respond when a disaster occurs, so you have 
two options – to use the resources you have 
with whatever capabilities they possess, or to 
import specialist help.

What sort of response can you expect from 
your staff? That depends upon the type of staff 
you have and it also depends upon the type of 
organisation they are working in.

There are some typical personality types that 
I come across time and again, both in small 
operations and in those operated by large 
multi-nationals.

dIsaster management



When things go majorly wrong, organisations sometimes deputise 
responsibility for the ‘fix up’ to someone of engineering or 
management level and then presume that everything will simply flow 
smoothly from there.

Sometimes it does, but in a frighteningly large number of cases, this is 
only the beginning of an escalating disaster.

I have seen one world class operation of a multi-national mining 
company set up a committee to manage ‘the disaster’ – the committee 
met every two days with fifteen people attending, but nothing was 
being achieved. Our intervention brought their major piece of 
equipment back into service more than four months earlier than the 
committee thought it could be done, at a saving of more than  
USD 25 million in Business Interuption costs.

In a recent case for another mining operation, I saw teams being 
assembled for various components of a major disaster recovery, but the 
organisation was unable to see that there was no one ‘conducting the 
orchestra’. This problem was so serious that, for the many months it 
would take to recover, the output of the operation would be only 20% 
of normal and the recovery was actually core business – nothing else 
was going to be more important in that business unit than achieving 
the safe and expeditious completion of the recovery plan.

In this instance, our intervention brought about the removal of a 
senior line manager from his day to day responsibilities so that he 
could become the full time manager of the recovery. 

It needed to be someone of sufficient seniority 
who could cut through the normal corporate red 
tape and procedures in order to get the job done.

You need to realise that, when your senior 
management meet following a disaster and 
express the need to get the problem resolved 
as quickly as possible, the sense of urgency in 
your organisation will decay exponentially with 
the distance from the door of the office where 
those sentiments are expressed.

There are earnest people within your 
organisation – purchasing, logistics, accounting 
etc – who know exactly the way things have to be 
done and they will do it that way, no matter how 
long it takes and no matter what delay it causes, 
because that is the way it has to be done.

It is inevitably tempting, when one of your 
operations suffers a major disaster, to believe 
that your people know everything that there is 
to be known about the problem and that they 
are the best people to resolve it. Think again.

Compiled by Tony Lavan

 

“ you HaVe two oPtIons: use 
tHe resourCes you HaVe 
wItH wHateVer CaPaBIlItIes 
tHey Possess, or to ImPort 
sPeCIalIst HelP.”
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