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Two years ago we discussed the quickly changing world of
global enforcement for bribery, extortion, fraud and
embezzlement. As events have gained momentum, it seems
timely to look at some of the notable recent corporate
governance developments in Canada, the U.K., the
Netherlands and China. Generally, enforcement is up, and in
some regions where D&O litigation is not uncommon, so too
are efficiencies in the process.

OH, CANADA! 

Earlier this year, the Royal Canadian Mounted Police investigated
Canadian companies for potential foreign bribery. Beginning with a
single company and its executives, dozens of firms are now waiting
for a knock on their boardroom door.1 Note that the company that
sparked the enforcement turnaround set up a special committee of
the board to investigate the situation and self-reported to the
authorities – both steps that are generally seen as positive corporate
governance moves.

This highlights the challenge for today’s boards that have to address the
tricky question of what to do when internal wrongdoing is discovered.
Disclosure to stakeholders is likely to provoke a hostile response
(lawsuits from shareholders, joint ventures splitting up, and potential
acquisitions being taken off the drawing board), and today the potential
for local enforcement action is becoming more of a reality. 

In the U.S., where we have the benefit of decades of investigations and
settlements under the Foreign Corrupt Practices Act (FCPA), the
path is clear. Firms that make voluntary disclosures to the U.S.
Department of Justice or the Securities and Exchange Commission
may enter into “deferred prosecution agreements,” under which the
prosecutors delay or postpone litigation and go directly to
settlements.2 [Click here for the September 2011, FINEX Alert:
Deferred Prosecution Agreements and Your D&O Policy]

But Canadian law, as in many countries around the world, does not
provide any expressed benefit for those who self-report. Protection
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against enforcement action, therefore, is not
available to firms that self-disclose
wrongdoings. 

For companies that are dual listed,3 with the
potential for enforcement by more than one
enforcement body, deciding how to do the right
thing can be extraordinarily complicated.

DEFERRED PROSECUTION
AGREEMENTS COMING TO
THE U.K.

As anticipated, the Director of the U.K.’s
Serious Fraud Office (SFO) and the Director
of Public Prosecutions recently published a
draft Code of Practice setting out their
proposed approach to the use of deferred
prosecution agreements (DPAs).4 This new
tool was introduced in the U.K. Crime and
Courts Act 2013 and received Royal Assent in
April of this year.

http://www.willis.com/documents/publications/Services/International/2011/IntlAlertAntiCorruption_54_Oct.pdf
http://www.willis.com/Documents/Publications/Services/Executive_Risks/2011/ER_Alert_60_Deferred_Prosecution.pdf
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A DPA involves a company reaching an agreement with a prosecutor
where the company is charged with a criminal offence but
proceedings are automatically suspended. The company agrees to a
number of conditions, which may include payment of a financial
penalty, payment of compensation, and co-operation with future
prosecutions of individuals. If the conditions are not honored, the
prosecution may resume.

— U.K. SFO 

The SFO is currently seeking comments on the eight points covered
in the draft Code, including when a prosecutor should consider a
DPA, the criteria to apply when making this decision, and on the
disclosure approach envisaged. Now might be the time for interested
parties to make their positions known.5

As outlined, the use of DPAs in the U.K. will be transparent and
supervised by a judge, thus avoiding much public criticism. While
DPAs may be helpful in addressing fraud, bribery and other
economic crimes, the crucial point is that they will apply solely to
organizations and not to individuals. Thus, while a firm is left open
to possible legal actions from stakeholders after entering into a DPA,
individual defendants remain exposed to litigation involving
regulators as well.

Nevertheless, as enforcement may begin to heat up under the U.K.
Bribery Act, tools like DPAs, which may reduce or avoid prolonged
and expensive litigation, may be a boon.

THE NETHERlANDS PASSES A NEW ClASS
SETTlEMENT SYSTEM

While the Netherlands does not have laws permitting class actions
per se, under Dutch law, interest groups (often in the form of
foundations) can act singly on behalf of a class of aggrieved parties
and may negotiate settlements where one side pays damages to the
other.6 Together, the interest group(s) and the party agreeing to pay
the compensation can then jointly submit the settlement agreement
to the Amsterdam Court of Appeal for approval.

The Act on Collective Settlement of Mass Damages, which came into
force back in July of 2005 in the Netherlands, provides for an opt-out
system, similar to U.S. class settlements.7 Those who opt out are not
bound by any settlement (and can bring their own separate legal
action). In terms of liability, we expect the mere existence of this
provision in the law to potentially increase the initial size of the
aggrieved group, leading, possibly, to speedier and more sizable
settlements.

Those not familiar with the

Dutch system may not

initially recognize the

significance of these

changes – including the

fact that they have

important implications

outside of the

Netherlands, for the Dutch

courts may be accessed by

foreign parties, even

where there is little, if any,

connection to the

Netherlands.8
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On July 1, 2013, the existing Act was modified to further facilitate
class settlements by including:

n An automatic stay or suspension of any related proceedings
currently pending at the time a request to approve a
settlement agreement is submitted to the court, until the end
of the opt-out period (previously, a suspension was only
available upon request)

n Pending a request to the court, a stay may be instituted as to
the limitation period for all claims 

n A new statute of limitation period of two years starting at the
end of the opt-out period

n Introduction of the option of a pre-trial hearing, at which the
district court may persuade the parties to reach an agreement

n Application of the class settlement system in corporate
bankruptcy or insolvency, thus avoiding costly and time
consuming claim validation procedures

Those not familiar with the Dutch system may not initially
recognize the significance of these changes – including the fact
that they have important implications outside of the Netherlands,
for the Dutch courts may be accessed by foreign parties, even
where there is little, if any, connection to the Netherlands. For
example, in January 2012, the Amsterdam Court of Appeal
declared an international collective settlement binding, even
though none of the potentially liable parties and only a few of the
potential claimants were domiciled in the Netherlands.8

Combining free access with the fact that the Netherlands is the
only European country where a class or collective settlement can
be binding on an entire class on an “opt-out” basis, the
Netherlands may increasingly be seen as a key venue for high-
stakes, international mass or class claims. The issue of venue or
location, where a legal matter will be decided, has become more
important since the 2010 U.S. Supreme Court’s decisions in
Morrisson v. National Australia Bank, where it was ruled that U.S.
courts would not decide disputes involving securities of non-U.S.
companies purchased by non-U.S. citizens on non-U.S. stock
exchanges (the so called “F-cubed cases”). [Click here for FINEX
August 2010 Alert: F-Cubed Suits After the Recent U.S. Supreme
Court Decision and here for the December 2012 blog: There’s No
Place Like Home–or, See the Recent National Australia Bank
Securities Settlement in Oz].

Taking into account everything stated above,
the Netherlands can seem relatively unfriendly
to corporate defendants. However, being able
to consolidate separate actions, filed in
separate jurisdictions, into a single matter can
be very efficient and economical in terms of
legal expenses and the time and distraction of
one’s executives. And please note that it is still
much friendlier than the U.S., the pre-2010
location of choice for global plaintiffs.

DEVElOPMENTS IN CHINA 

Two years ago we mentioned that China
appeared to be toughening its anti-corruption
stance. Recent events would seem to confirm
this, as some of the largest global, life science
companies are apparently the target of
investigations.

“It is clear that the bribery investigations
against… foreign pharmaceutical firms are
aimed at cleaning up China’s notorious medical
sector and controlling drug prices. The aim is
to push forward the nation’s medical reform,
rather than to attack multinational pharmas. ”

— Hu Yinglian from the Chinese Academy of
Governance in Beijing, who has been

advising the China Food and Drug
Administration (SDA, formerly SFDA)

and the government’s other medical
departments.9

The arrest and detention of employees and
executives, not the global norm in such
instances, is attracting attention and concern
outside the pharma sector.10 It is also causing
international companies to scrutinize their
compliance strategies and the terms and
conditions of their local and global Directors
& Officers (D&O) insurance programs.

http://www.willis.com/Documents/Publications/Services/International/2010/ER_Alert_8-10_F-Cubed_Suits_Canadian_Version.pdf
http://blog.willis.com/2012/12/theres-no-place-like-home-or-see-the-recent-national-australia-bank-securities-settlement-in-australia/
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THE FUTURE IS ClOSER THAN IT SEEMS

Our September 2011 Alert cautioned that when stronger local country enforcement is combined
with greater cross-border cooperation, anti-corruption enforcement actions would increase.
This is what appears to be unfolding. Most multinationals have worked hard in recent times to
build an effective compliance and ethics program thereby managing its risk of liability by
preventing fraud and corruption in the first instance, and identifying and remediating
misconduct when it does occur. We have seen the most successful efforts take place when risk
managers and corporate legal teams work together to implement robust prevention and
response procedures. Implementing such programs as the rules continue to change, especially
in developing markets, is definitely the corporate challenge of the 21ST Century.
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1 According to Canadian Business, the RCMP is currently working on 35 international corruption investigations.
http://www.canadianbusiness.com/companies-and-industries/the-crackdown/, Apr 4, 2013. 

2 Which is not to say that the litigation will not happen: stakeholders are not bound by these agreements and, in the 
U.S., typically bring their own suits. Violation of the terms of the DPA will also re-energize enforcement activities, 
so this self-reporting is not a complete solution but can be better than the alternative.

3 Meaning, listed on more than one stock exchange around the globe.

4 http://www.sfo.gov.uk/press-room/latest-press-releases/press-releases-2013/deferred-prosecution-
agreements-consultation-on-draft-code-of-practice.aspx 

5 Comments can be submitted via email to the DPA team at the Serious Fraud Office (dpateam@sfo.gsi.gov.uk) 
or by post to: DPA Team; Serious Fraud Office; 2-4 Cockspur Street; London SW1Y 5BS.

6 An example of one such foundation, or “STICHTING,” can be found at: http://investorclaimsagainstfortis.com/ 

7 This is as opposed to an opt-in system where claimants have to affirmatively elect to participate in a legal action. 

8 See http://www.converiumsettlement.com/

9 “China corruption investigation broadens,” 29 July 2013, http://www.rsc.org/chemistryworld/2013/07/china-
corruption-investigation-broadens

10 https://ethixbase.com/blogs/asia/china-glaxosmithkline-china-scandal-another-18-people-arrested/, 
July 29, 2013. 

http://www.canadianbusiness.com/companies-and-industries/the-crackdown/
http://www.sfo.gov.uk/press-room/latest-press-releases/press-releases-2013/deferred-prosecution-agreements-consultation-on-draft-code-of-practice.aspx
http://investorclaimsagainstfortis.com/
http://www.converiumsettlement.com
http://www.rsc.org/chemistryworld/2013/07/china-corruption-investigation-broadens
https://ethixbase.com/blogs/asia/china-glaxosmithkline-china-scandal-another-18-people-arrested

