
The Willis Index

Contents

Market Condition Survey 1-3

Country Profile: Spain 3-4

North American Commentary 5

Breaking News 6

Meet the Team 6

The Willis Index is a quarterly
publication reporting on the relevant
issues affecting the insurance industry
and the impact they have upon our
clients. Our quarterly review provides
analysis of the Environmental
Insurance Market, assisting buyers and
their advisors on available solutions.
Regular features include updates on
the market conditions, case studies,
technical analysis of coverage specifics
and special features highlighting
significant changes in regulation,
insurance market news and
forthcoming events and seminars.

Q2 2007

EU Directive 2004/35/EC on environmental liability
with regard to the prevention and remedying of
environmental damage, (the “EU Environmental
Liability Directive”) came into force in April 2004.
Member States were given three years (until 30 April
2007) to implement the Directive, although most have
failed to meet this deadline.

The Directive establishes a liability framework for
the following categories of “environmental damage”:
– Harm/damage to species and natural habitats

protected under the 1992 Habitats Directive and
the 1979 Wild Birds Directive, for example Sites of
Special Scientific Interest, Special Areas of
Conservation and Special Protection Areas.

– Pollution of waters covered by the 2000 Water
Framework Directive.

–  Land contamination that creates a significant risk
to human health.

Obligations under the Directive

As with much environmental legislation, the Directive is
based on the “polluter pays” principle. Operators of
certain listed activities will be strictly liable for
environmental damage caused by their activities, whilst
all other operators will be liable where they have been
negligent. The Directive does not apply retrospectively
and will therefore apply only to environmental damage

caused by incidents occurring after 30 April 2007.
The scope of remedial measures required following

environmental damage to water or protected species is
broader than is currently required under EU
environmental legislation, and includes the following:
– Primary Remediation – returning the damaged

natural resources to (or towards) their original
“baseline” condition.

– Complementary Remediation – measures to be
carried out if baseline conditions cannot be
achieved through Primary Remediation, potentially
including the creation of an alternative habitat
elsewhere.

– Compensatory Remediation – compensation for an
interim loss until Primary or Complementary
Remediation is completed. This does not include
financial compensation to members of the public.

The Directive requires Member States to “take
measures to encourage the development of financial
security instruments….with the aim of enabling
operators to use financial guarantees to cover their
responsibilities under the Directive”. The effectiveness
of the Directive, including the uptake of financial
security measures, will be reviewed in 2010 with the
possibility of harmonised mandatory financial security
being introduced thereafter.
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Market Conditions Survey continued

So, how has the Environmental Insurance Market
responded to the challenges of the Environmental
Liability Directive, and is there evidence of an
increasing uptake in Environmental Insurance in
readiness for the Directive? To find out, we asked
Environmental Insurers.

Is there increasing interest by operators in the
use of Environmental Insurance?

Environmental Insurers have mixed views as to
whether the Directive is having any effect on the
uptake of Environmental Insurance. Whilst some
insurers report that such enquiries contribute a small
percentage of enquires received, others consider that
the Directive is a key factor in up to half of all
enquiries. Insurers have seen the greatest interest from
operators in countries such as Spain, Germany and
Italy. Compared to other Member States, these
countries are relatively advanced in their plans to
implement the Directive, suggesting that this may be 
a key factor.

By contrast, insurers report very little interest in
the Directive in countries such as the UK. This
experience seems in line with the findings of a recent
survey undertaken on behalf of the Environment
Agency of England and Wales1, which found that many
businesses were unaware of the environmental
legislation affecting their activities, or the
environmental impact that their activities could have.

One insurer commented that companies based
outside the EU, in particular the USA, are also often
keen to explore the availability of insurance coverage
for the Directive, perhaps due to awareness of the
parallels between the Directive and Natural Resource
Damages (NRD) legislation in the USA (see below).

Insurers report that some operators appear to
expecting their general liability policy to cover
exposures under the Directive, at least in terms of
“sudden, unexpected and unintended” events. Whilst
this may be appropriate in certain cases, it is clearly
important for operators to get appropriate advice from
their broker on the suitability of their insurance cover.
A recent UK court case has served to highlight the
potential deficiencies in cover under existing general
liability policies for the clean-up of pollution2. One
insurer commented “It is critical that insureds clarify
with their brokers what coverage they do or do not
have with respect to environmental liabilities in
general.”

The Directive does not limit the financial liability
of operators, therefore operators need to carefully
consider the policy limit selected. One insurer
commented,“Although we can attempt to limit our
exposure, as insurers, by providing aggregate limits on

our policies, insureds do not have such luxury should
they be found liable under the ELD for such risks.”

How have Environmental Insurers responded to
the Directive?

The approach of Environmental Insurers to providing
cover for the exposures under the Directive varies.
Some insurers have expanded their standard policy
wording, whilst others have developed new products
or coverage sections which are offered on relevant
enquiries. As a result, all Environmental Insurers are
now able to offer explicit cover for much of the
increased scope of liability presented by the Directive,
ensuring a competitive market for such enquiries. As
Member States transpose the Directive into national
legislation, Environmental Insurers will look to amend
local policy wordings to reflect national variations.

There was general consensus that the Directive
had not necessitated significant changes to existing
underwriting procedures, but that the increased risks
presented by the Directive did require careful
consideration.

Damage is defined in the Directive as “a
measurable adverse change in a natural resource or
measurable impairment of a natural resource service
which may occur directly or indirectly”. Although the
Directive is based on the “polluter pays” principle, no
definition of what constitutes a “pollutant” is provided
in the Directive. Thus, the Directive potentially holds
operators liable for a wide range of environmental
damage caused by their activities, such as light and
noise emissions, as well as the physical disturbance of
habitats.

One insurer agreed, commenting that, even with
the recent expansion of cover under Environmental
Insurance policies, “The scope of liabilities under the
Directive potentially goes even wider than the cover
available under Environmental Insurance policies. This
is an issue that has yet to be addressed by the general
liability market”.

What aspects of the Directive do
Environmental Insurers consider represent their
greatest exposure?

Insurers cited the current absence of guidance on the
implementation of the Directive as being a key
concern. In particular, it is unclear how environmental
damage is to be evaluated under the Directive, and
what scope of complementary and compensatory
remediation may be required. These issues will be
decided by the designated “competent authority” in
each Member State, potentially leading to a variable
approach to enforcement throughout the EU.

The Directive allows non-governmental
organisations (NGOs) and other affected parties to

1 SME-nvironment 2005: UK A

review of changing

environmental attitudes and

behaviours among small and

medium-sized businesses in

the UK. Available at

www.netregs.gov.uk

2 Bartoline Limited v (1) Royal &

SunAlliance Insurance plc (2)

Heath Lambert Limited (2006).
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The Ministry of Environment (Ministerio de Medio) in
Spain is in charge of the proposal and execution of
Government policies regarding the conservation of
nature, sustainable development, environmental
impact and protection of flora, fauna, habitats and
natural ecosystems. The national legislation dictates
the minimum level of compliance required throughout
Spain, however implementation and enforcement of
legislation is the responsibility of the Autonomous
Regions within Spain. In addition, Municipalities are
responsible for permitting and licensing industrial
operations.

Various other government agencies within the
Autonomous Regions and the Ministry of Environment
are responsible for the enforcement of environmental
law of their specific areas of activity, e.g. continental
water resources (Confederaciones Hidrográficas),
national parks, etc.

Liabilities

Criminal, civil (third party liability arising from the
failure to comply with environmental regulations) and
administrative penalties can arise in Spain for a breach
of environmental laws or permits. In common with
many other countries, Spanish environmental
regulations are based on the “polluter pays principle”.
This has traditionally required the repair of damage
caused only by faulty or negligent behaviour, however,
in recent years there has been a change to a strict
liability regime.

Environmental Insurance

In Spain, specific industrial activities are required to
buy compulsory civil liability insurance for
environmental pollution, in order to obtain permits for
carrying out such activities. Examples of such
activities include those subject to IPPC legislation, as
well as waste management operators. The limit and
scope of insurance cover required is dictated by each
Autonomous Region.

Types of Environmental
Insurance in Spain

1994 an insurance Pool for
environmental risks of companies
( Pool Español de Riesgos
Medioambientales) was
incorporated in Spain, comprising
the main insurance and
reinsurance companies operating
in the Spanish market. The Pool
operates as a reinsurer of their
own companies and has
centralised the management and
control of the insurance policies
they have developed 

The Pool provides the following
types of insurance:

(i)  Civil liability insurance

Claims arising from damages
caused by pollution to third
parties or to their properties
or to natural habitats.

(ii)  Land polluting insurance

Losses arising from pollution
of the company’s own
premises, including first party
clean up costs.
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request that authorities take action against operators.
Insurers had mixed views as to whether this would
increase their exposure. However, there was some
concern that claims could be driven more by political
factors than technical considerations, particularly
where media coverage generates public unrest.
Insurers agreed that it would increase the importance
of operators maintaining good stakeholder relations.
Again, the role of the authorities in enforcing the
Directive and ensuring credible claims are pursued will
be important.

What is the claims experience under similar
legislation in the USA?

There are similarities between the Environmental
Liability Directive and Natural Resource Damages
(NRD) legislation in the USA, such as Comprehensive
Environmental Response, Compensation, and Liability
Act (CERCLA), commonly known as Superfund.
Enforcement action has been taken by the relevant
authorities (referred to as the Natural Resource
Trustees) to claim the costs of restoring a damaged
area as well as compensation for the interim loss of
services occurring prior to full restoration. A number of
such claims have been insured through the US
Environmental Insurance Market, many resulting in
seven figure settlements.

Evaluation of the costs of compensation for 
NRD is often performed using Habitat Equivalency
Analysis (HEA), which essentially seeks to determine
the “value” the damaged habitat represented and
thus what costs or services should be met by the 
liable party. See page 5 for further commentary on
these issues.

Is there sufficient Market capacity?

The Directive does not impose compulsory insurance
or other financial security measures, although certain
Member States are proposing compulsory measures
from 2010. Whilst a steady increase in the uptake of
Environmental Insurance in response to the Directive is
anticipated, Environmental Insurers interviewed
considered that the Market would be able to offer
sufficient capacity. Where necessary, excess layers
could be used to provide increased capacity, although
this may be subject to reinsurance restrictions.

Future trends

In general, there appears to be growing awareness of
the liabilities faced by operators under the Directive,
and the potential role of Environmental Insurance in
providing protection against such liabilities. That said,
there appears to be a long way to go, one insurer
commenting that “The Environmental Insurance
Market has developed products tailored to the
Directive; the challenge now is to raise awareness as
to the availability of such products.”

Country profile: Spain



The implementation of the EU Environmental
Liability Directive 

Unlike many EU Member States, Spain has prepared
draft legislation for the implementation of the EU
Environmental Liability Directive 2004/35/EC. In line
with the Directive’s provisions, the draft Law of
Environmental Responsibility seeks to prevent
environmental damage occurring, but also to enforce
the repair of environmental damage where it occurs.
The draft legislation therefore complies with Article 45
of the Constitution of Spain, which is based on the
principles of prevention and “polluter pays”.

Under the draft law, operators are obliged to
adopt all prevention measures that are necessary to
prevent damage to the environment. It is estimated
that the law will affect approximately 5,000 industrial
facilities, 30,000 companies transporting hazardous
materials, and almost 1 million farms. Unlike the
Directive, the draft Law also extends to any activities
involving the use and release of genetically modified
organisms.

In line with the Directive’s provisions, the draft
Law imposes unlimited liability for the protection of
natural resources, including water, coasts, soil, and
protected habitats and wild species. Third party claims
for bodily injury and property damage are excluded, as
is environmental damage arising from air pollution,
nuclear facilities and those damages included in
International Treaties (Annex IV of the draft Law).
Operators of activities included in the Annex III of the
draft Law will be liable for environmental damage on a
strict liability basis (i.e. irrespective of whether they are
at fault), whilst other operators will only be liable if
they have been negligent.
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Under the draft Law, the Competent Authority will
be able to act ex officio, for example by requirement
of any other Public Administration, by a third party
affected by the environmental damage or the threat of
such damage, or any non-governmental organisation
insured in environmental protection.

Financial Guarantees

In order to guarantee the efficiency of the law and
ensure that the operators have the necessary
economic resources to face these legal obligations, the
draft Law requires operators to obtain a financial
guarantee, including for example environmental
insurance. The limit of guarantee required depends on
the operator’s turnover, as set out below:
– Operators with a turnover of less than EUR

300,000 are not required to obtain a financial
guarantee.

– Between EUR 300,000 and EUR 2,000,000, the
operators can choose between obtaining a
financial guarantee or complying with the
requirements of the Eco-Management and Audit
Scheme (EMAS), or the Environmental
Management System UNE-EN ISO 14001:1996.

– For operators with a turnover in excess of EUR
2,000,000, a financial guarantee is compulsory, to
a maximum limit of EUR 20,000,000.

An operator’s duty to repair environmental damage
will exist irrespective of whether the operator is
required to obtain a financial guarantee.

In addition to insurance, the financial guarantee
may take the form of a bond or reserve, and must be
maintained for the entire period of operation. The
requirement for a guarantee will come into effect after
30 April 2010, and will be implemented in stages, in
order to ensure that appropriate solutions are
commercially available.
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Willis provides a global resource to assist clients in
managing environmental liabilities, the London
Environmental Team often working with Willis offices
and other intermediaries throughout the world,
including of course our colleagues in the North
American Environmental Practice who have provided
the following update on the North American
Environmental Insurance Market. For the full article,
included in the Willis publication ‘Marketplace
Realities and Risk Management Solutions 2007’,
please visit the Willis Environmental Practice website:
www.willis.com/Services/Environmental/Publications

Market Overview
We have seen the continued emergence of several

trends in the Environmental insurance markets: the
establishment of new market drivers, the rise of new
risk exposures and changing underwriting appetites.
Overall, the Environmental market has maintained the
moderate but steady growth pattern that we have
experienced in recent years. This $2 billion to $3
billion market, however, is being propelled now by a
new set of drivers that include:
–  The routine application of Environmental

insurance to a wider array of properties (including
nonindustrial sites) and transactions (both M&A
and real estate) 

–  The burgeoning brownfield and military base
redevelopment markets

–  New demands for greater financial disclosure of
Environmental liabilities

–  The trend towards insured, fixed-price cleanup
projects.

As the market develops, we are seeing a gradual
change in underwriting profile, with less emphasis on
one-off, long-term, project-specific placements and an
increasing proportion of short-term, renewable
programs. It is clear that this market has now evolved
from that of a specialty niche product line into a
mainstream purchase, addressing a wide range of
circumstances and needs.

Nevertheless, the relative immaturity of the market
is still evident. Loss trends from long-term policies
written in the past decade or so continue to come to
light. This has prompted a general tightening of terms
and conditions and a fundamental reassessment of
certain product lines such as Cleanup Cost Cap.
Carriers are accentuating profitable underwriting and
strongly encouraging shorter-term, renewable policies.
They are also addressing new areas of exposure from
emerging contaminants to the challenges presented by
new regulatory initiatives.

Marketplace Conditions 

Global Environmental capacity remains plentiful
(approximately $400 million) and relatively stable.
Once at levels over $100 million, leading carriers such
as AIG are currently comfortable maintaining a
capacity for single placements of $50 million. This is
largely a result of weaker demand for higher limit
programmes and the associated cost of unused
reinsurance protection, rather than any fundamental
change in risk appetite. Certain other carriers have
been able to increase their capacity. For example, ACE
increased its capacity for single Pollution Liability
placements to $50 million as it continues to grow its
Environmental business segment.

Environmental insurers have been participating
more and more in layered programmes, which are
designed to build capacity above and beyond that
which is available from a single insurer. As rising
financial  disclosure expectations force companies to
take a harder look at large existing liabilities, we
expect the demand for major programs requiring
higher limits may well increase.

The most critical market question for
Environmental insurance buyers in the current climate
is not limits or rates (which have been relatively
steady), but rather how to best manage increasingly
restrictive terms and conditions. Due to past carrier
losses, new scientific advances and new regulatory
initiatives, buyers can now expect:
–  Pressure to reduce policy periods 
–  New coverage restrictions for certain key issues,

such as mold, certain building materials (with the
potential to cause mold) and emerging
contaminants such as perchlorate or
perfluorochemicals (PFCs)

–  More demand for location-specific information on
portfolio placements

–  Increased underwriting scrutiny of areas of
regulatory interest such as vapour intrusion of
underground contamination into buildings 

–  Ongoing difficulties in obtaining attractive options
for environmental surety needed for project work
or operations of regulated facilities.

Natural Resource Damage (NRD) claims continue
to be a looming regulatory concern for both clients
and Environmental insurance markets. While the
Federal Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA) provides the
basis for NRD, administration of NRD falls to individual
state trustees. In addition, each state has its own
legislation affecting the administration of NRD, and
there has been no real coordination of the federal and
the state programs. To make matters more confusing,

North American Commentary
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each state pursues NRD claims
with varying degrees of
aggressiveness.

Since the Environmental
insurance marketplace closely
tracks federal and state
regulations, the availability of
Environmental insurance for NRD
claims is often determined by the
location of the property in
question. NRD submissions will
continue to be evaluated on a
case-by-case basis.

A recent development that
created significant interest in the
insurance community was the
announcement in June 2006 that
the Department of Justice
reopened one of the highest
profile NRD settlements in US
history – the Exxon Valdez oil spill
in Alaska. In accordance with the
“re-opener” provisions in the
original $900 million settlement,
the Department of Justice and the
Alaska Department of Law have
presented Exxon with a request
for additional funding of
approximately $90 million.
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Breaking
News

Alfonso is Manager of Corporate
and Environmental Business
Development in Willis Iberia. He is
responsible for providing
integrated consultancy services for
global liability programs, with a
focus on environmental issues
within industry. Before joining
Willis, Alfonso held senior positions
within an insurance company and
broker, dealing with a wide range
of industry sectors. Alfonso is a
member of the ICA (Institute for
Advisors and Tutors, "Instituto de
Consejeros y Administradores"),
and has published several articles
related to the environmental
insurance and the management of
business risks.

+34 91 423 3496
email: urquijoa@willis.com

Willis Environmental
Breakfast Briefing

Alfonso Urquijo

Alfonso heads the Spanish M&A
practice, and specialises in the Oil
& Gas Technology and
Telecommunications sectors.
Alfonso has assisted in a number
of key global transactions in
recent years, transferring his skill
and local knowledge on a range
of issues, including
environmental, to maximise
Spanish delivery.

+ 34 91 423 3453 
email: condea@willis.com

Alfonso Conde

Following the success of the Willis
Environmental Index, we held a
Breakfast Seminar on 19th March,
covering issues in our last Willis
Index (Q1, 2007). During the
seminar, which was attended by
over 70 delegates, David Barr of
Willis and David Simpson of
insurers XL Environmental
provided an update on the
Environmental Insurance Market in
2006. Richard Breavington and
David Reston of Herbert Smith
then gave a valuable insight into
the Bartoline case3, in which a UK
court judge ruled that statutory
clean-up costs were not covered
by the claimant’s general liability
policy. David Barr and Sandra
Garfia Humanes of Willis also
provided an overview of the use of
Environmental Insurance in
Germany.

3 Bartoline Limited v (1) Royal &

SunAlliance Insurance plc (2)

Heath Lambert Limited (2006).

The Willis Environmental Team provides specialist support to Willis colleagues throughout the world, creating a
global resource for the delivery of environmental insurance solutions. In this Index, we profile two leading Willis
contacts for environmental enquiries in Spain, Alfonso Urquijo and Alfonso Conde.

Willis is one of the world’s leading risk
management and insurance intermediaries. We have approximately
16,000 professionals in over 300 offices around the world.

Future Events

After the success of our first
Breakfast Briefing Seminar, we
are planning to hold further
seminars in London and other
Willis offices.
If you would like to be kept
informed of such events, please
contact us.

 


