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International Alert
The Uncertain Impact of China’s New, Long-Awaited Labor Law

The Potential Solution
The new law supplements the China Labor
Law adopted 13 years ago. The new Labor
Contract Law sets forth the respective rights
and duties of employees and employers in
written employment contracts, which the law
now requires between all employers and
employees. The law gives all individual
workers the potential right to negotiate their
own written employment contract with their
employer, specifying terms, conditions and
benefits. The law enhances specific
individual rights by establishing maximum
statutory probationary periods for fixed-term
contracts of various lengths, giving more
prominence to heath and safety issues,
requiring redundancy or unemployment
payments to be made after the termination
of a contract, and generally making it more
difficult for employers to terminate contracts,
especially those of long-serving workers. The
new law addresses the plight of migrant
workers, who would remain formally
employed by labor service companies, by
granting them certain basic rights, including

the right to a long-term contract and the
right to join or organize a trade union.

Below are some of the law’s major
provisions.
• The law shall apply to all enterprises,

individual economic organizations and
private non-enterprise units within the
People’s Republic of China.

• Employment contracts are classified
generally into three categories: Fixed-
term contracts, long-term contracts (no
fixed period) and project-based contracts.

• Workers with continuous employment
over 10 years, or who have completed
two consecutive fixed-term contracts,
should usually be given a long-term
contract.

• Depending on the length of the contract,
statutory probationary periods are imposed
with a maximum of six months probation for
contracts over three years or for continuous
contracts.

• Wages for workers under probation must
not be lower than the lowest paid
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One of the most widely debated laws in China in recent years – the Labor Contract
Law – was finally approved on June 29, 2007 and will become effective January
1, 2008. While a laudable attempt to protect the rights of individual workers,
questions remain about the new law’s interpretation and its enforcement – both
of which will determine its real impact on employers, domestic and foreign.

The Impetus for Change

As China’s economy explodes, the country has a rise in labor disputes. The
problem has two direct sources. First, many workers in the private sector,
especially migrant workers, have no contract with their employer and are
subject to whatever terms and conditions the employer imposes. Second,
management violations of the existing Labor Law (withholding wages,
demanding excessive overtime and dismissing workers with impunity) are
reported regularly.
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employees in similar posts, or 80 percent of the pay of the
contracted employees.

• Every employment contract must contain certain minimum
employment conditions.

• Additional employment conditions can include inter alia a
non-disclosure agreement, a confidentiality agreement
concerning business secrets and intellectual property,
supplementary insurance and employee benefits and/or a
non-compete agreement.

• Non-compete agreements can only apply to senior
management, senior technicians and related persons; the
longest period is two years, during which time the employer
is required to provide monthly monetary compensation.

• Whenever a merger or divestiture occurs, original contracts of
employment shall remain in force. The party assuming the
rights and obligations of the company shall inherit all original
contracts of employment.

• Termination of a contract of employment is permitted if
agreed to by both parties through negotiations, or at the
request of either party, provided certain requirements and
procedures are fulfilled. More restricted is termination of
workers who have suffered illness or injury at work, female
workers pregnant or in delivery or nursing periods, or long-
service workers close to retirement age.

• In advance of large-scale redundancies or lay-offs involving more
than 20 people or 10 percent of the workforces (whichever is
lower), the union’s opinion should be sought first, and a report
sent to the relevant labor administration bureau in cases
involving large-scale lay-offs.

• Compensation to workers due to termination of their
employment contract by the employer (allowed under special
circumstances) is generally one month’s wage for every year
of service. Half a month’s wage is due if employment has

been less than six months. The penalty for offenders is twice
the entitled amount.

• Individual workers have the right to negotiate employment
contract terms and conditions. They can also negotiate with
their employer collectively, though they must do so through
an established branch of the All-China Federation of Trade
Unions (ACFTU). When no local ACFTU branch has been
established, workers’ representatives can be elected under
the direction and guidance of the ACFTU.

In one draft of the law, foreign employers were freed of their
obligation to use Chinese employment agents to hire their
employees. This was omitted from the final law, so representative
offices of foreign firms will likely have to continue to hire workers
through one of the employment services companies for
foreigners such as FESCO and CIIC. It is unclear if such
organizations would be regarded as Worker Dispatching Units
(WDUs) as referred to under Articles 57-67 of the law. For
example, the law says that a WDU should be considered the
workers’ employer and should enter into a fixed term
employment contract with workers for a period of at least two
years. It is unknown how FESCO and CIIC would be affected by
this requirement, if at all.

New Compliance Issues for Employers
The law contains many procedural requirements. Some may
present compliance challenges for employers. As is the case with
many provisions of the law, further judicial explanation will be
necessary. Here are some potential areas of compliance concern.

Article 4 requires that an employer should formulate an overall
labor regulation model, and when employment matters are to be
decided, the employer must confer and come to agreement with
the employee’s representatives or the entire group of employees.
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THE LAW enhances specific individual
rights by establishing maximum statutory pro-
bationary periods for fixed-term contracts of
various lengths, giving more prominence to
heath and safety issues, requiring redundancy
or unemployment payments to be made after
the termination of a contract, and generally
making it more difficult for employers to
terminate contracts, especially those of long-
serving workers. The new law addresses [also]
the plight of migrant workers. . .



This includes discussion of rules and regulations, compensation,
working hours, rest, leave, work safety and health insurance,
benefits, employee training, work discipline and work quota
management; i.e., anything that has a direct bearing on the
immediate interests of workers. Potential compliance issues:
– Western managers generally prefer to negotiate an

employee’s compensation package individually on a
confidential basis; they may be reluctant to disclose the
details to others, unless workers all receive the same
compensation

– Risk managers prefer to retain full authority in determining
what and how much insurance the company should buy 

– HR managers often prefer to offer employee benefits based
on company policy or market practice

– Financial managers usually want to control the company’s
expenditure based on budget rather than employees’
demands and expectations

It is not clear how the rule will be applied to senior personnel
and how the above issues will be resolved under the new
regime.

Article 5 requires that where major issues on labor regulations
are involved, there should be a tripartite mechanism consisting
of the county government labor bureau, the union and the
employer. Potential compliant issue:
– The implication of this is not yet clear. New mechanisms

may be required, with potential costs. On the other hand,
the rule may increase the effectiveness of conflict resolution
and reduce costs in the long run.

Article 9 provides that the employer shall not withhold the
identity documents of the employee, require guarantees or
property from them under any pretext, and Article 84 stipulates
fines that may be imposed for breach of this rule, in addition to
additional compensation to employees for related losses.
– This may present practical difficulties for employers who are

involved in the common practice of maintaining some sort
of security to retain migrant workers during projects.

Article 32 grants employees the right to criticize, report to the
authorities or take legal action against any working conditions
endangering their lives and health.
– This may not present a direct compliance issue. However,

companies may need to set up a system for handling
grievances and complaints to avoid or reduce the potential
for problems to arise. The authority given to employees here
may also give rise to an increased Directors & Officers
Liability as well as Employers Liability exposure.

Article 91 states that an organization wishing to hire a person
whose employment contract has not terminated or who has not
been released should give compensation to an employee’s
previous employer. The compliance difficulties:
– An employer cannot rely on a statement from the employee

that he or she is free to be employed. Documentary proof
must be obtained before a contract of employment is
offered. Complications may follow when there is a non-
compete clause in the employee’s previous contract, and
there may be a question as to who should be responsible
for compensating the previous employer.

Strong Reactions
The law has its supporters, who see it as a needed means of
preventing worker abuse, especially in the case of migrant
workers. Others have strong disagreements with the law.

Labor advocates assert that workers need to be granted genuine
freedom of association, not just the "privilege" of joining the
ACFTU. This, they say, would include the right to strike and freely
and democratically elect representatives to negotiate contracts
without the interference of third-party vested interests.

Employers, on the other hand, especially foreign firms, view the
new law as being too much in favor of employees. They were
especially vocal in reaction to initial drafts of the law, and their
voices seem to have been heard.

Revisions to the earlier drafts watered down pro-labor provisions
and addressed many of the employers’ major concerns.
According to some sources, the law attracted some 200,000
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comments, and was revised three times over a 20-month period
before it was finally approved by the Standing Committee of the
National People's Congress. Even in the last minutes before
passage, several areas were modified.

Enforcement is the Key – and the Question 
The real impact of the law remains to be seen. In the past, even
when contracts were signed, Chinese employers often
disregarded the terms and conditions of the contracts and
imposed their own. With no genuine right of association,
workers had little or no recourse except through (effectively
illegal) strike actions or other confrontational tactics that
sometimes turned violent. Will the ACFTU-sponsored
negotiations produce mutual compromise and prevent
confrontational and disruptive disputes?

Without rigorous enforcement, the new Labor Contract Law will
be unlikely to reduce the incidence of labor injustice and protest.
Enforcement depends on the efforts not only of the labor
authorities and employees but also the cooperation of
employers. Foreign employers should grasp the unprecedented
opportunity presented by the new law to shape the future of
employment relations in China and potentially enhance the
conduct of business.
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